THURSDAY,  JUNE  2,  1977 

PART  II 


DEPARTMENT  OF 
AGRICULTURE 

Forest  Service 


TIMBER  MANAGEMENT 
PLANNING;  SALE  AND 
DISPOSAL  OF  TIMBER 


Implementation  of  Procedures  and 
Reorganization 


RULES  AND  REGULATIONS 


28252 


Title  36 — Parte,  Forests,  and  Public 
Property 

CHAPTER  II— FOREST  SERVICE, 
DEPARTMENT  OF  AGRICULTURE 

PART  221— TIMBER  MANAGEMENT 
PLANNING 

PART  223— SALE  AND  DISPOSAL  OF 
TIMBER 

Implementation  of  Procedures  and 
Reorganization 

AGENCY:  Forest  Service,  USDA. 
ACTION :  Final  rule. 

SUMMARY:  This  rule  sets  forth  regula¬ 
tions  implementing  timber  sale  proce¬ 
dures  under  the  National  Forest  Man¬ 
agement  Act  of  1976  (90  Stat.  2949).  In 
addition,  it  recodifies  most  of  the  mate¬ 
rial  presently  covered  in  Part  221  into  a 
new  part  223.  The  rule  provides  perma¬ 
nent  regulations  governing  the  sale  and 
disposal  of  trees,  portions  of  trees,  and 
other  forest  products  from  National 
Forest  System  lands. 

EFFECTIVE  DATE :  June  2,  1977. 

In  order  to  provide  time  for  the  de¬ 
velopment  of  revised  Umber  sale  con¬ 
tract  provisions  and  road  construction 
specifications,  and  for  training  and  other 
steps  necessary  for  the  implementation 
of  Section  14(1)  of  the  NaUonal  Forest 
Management  Act,  It  is  not  expected  that 
the  opportunity  for  small  business  firms 
to  elect  to  have  the  Government  build 
permanent  roads  will  be  available  before 
July  1, 1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

George  Roether  or  George  Leonard. 
Timber  Management  Staff,  Forest 
Service,  USDA,  P.O.  Box  2417,  Wash¬ 
ington,  D.C.  20Q13,  202-447-4051. 
SUPPLEMENTARY  INFORMATION: 
On  February  23,  the  Secretary  of  Agri¬ 
culture  published  a  proposed  rule  (42 
FR  10806)  which  would  establish  pro¬ 
cedures  for  the  sale  of  National  Forest 
timber.  This  document  proposed  estab¬ 
lishing  a  new  Part  223  in  the  Code  of 
Federal  Regulations.  Its  purpose  was  to 
set  forth  regulations  to  Implement  Sec¬ 
tion  14  of  the  National  Forest  Manage¬ 
ment  Act  of  1976.  The  proposal  would  re¬ 
place  regulations  which  were  adopted 
under  provisions  of  the  Organic  Act  of 
June  4,  1897,  which  were  codified  in  Part 
221  of  the  Code  of  Federal  Regulations. 

Many  responses  to  the  proposed  regu¬ 
lations  were  received,  including  input  at 
public  hearings  held  throughout  the 
country,  virtually  all  of  the  responses 
suggested  changes  in  one  aspect  or  an¬ 
other  of  the  proposal.  Many  of  the  re¬ 
sponses  Included  detailed  review  and 
comment  on  the  proposal  with  sugges¬ 
tions  for  substantive  changes. 

Discussion  of  Major  Elements 
Section  223 J  Authorization  for  sales. 
Several  commenters  suggested  that  the 
authorization  to  make  sales  clearly  iden¬ 
tify  that  Umber  could  be  sold  to  achieve 
the  program  developed  under  the  Forest 
and  Rangeland  Renewable  Resources 
Planning  Act  of  1974,  as  amended.  The 


proposed  wording  of  $  223.1(a)  was  re¬ 
vised  to  reflect  this  purpose  for  timber 
sales. 

Earlier  authorizations  to  make  sales 
set  forth  at  36  CFR  221.1  provided  direct 
delegation  to  the  Chief,  Forest  Service, 
to  sell  timber.  It  was  suggested  that  this- 
authorization  be  retained  or  that  the 
delegation  of  authority  in  7  CFR  2.60  be 
revised  to  clearly  establish  this  delega¬ 
tion.  7  CFR  2.60  provides  full  delegation 
to  the  Chief  for  administration  of  the 
National  Forests  except  for  certain  func¬ 
tions  reserved  by  the  Secretary.  The  gen¬ 
eral  delegation  of  authority,  thereunder, 
fully  covers  the  sale  and  disposal  of  Na¬ 
tional  Forest  timber:  therefore,  no 
change  in  either  the  proposed  rule  or  7 
CFR  2.60  is  needed. 

Section  223.2  Where  timber  may  be  cut. 
A  commenter  suggested  that  the  limi¬ 
tation  on  cutting  timber  on  lands  not 
suited  for  timber  production  was  worth¬ 
less  because  the  exceptions  provided  for 
the  sale  of  salvage  timber  or  sales  de¬ 
signed  to  protect  other  multiple-use 
values.  This  paragraph  was  not  changed 
because  these  exceptions  to  the  limita¬ 
tions  were  clearly  identified  in  the  Na¬ 
tional  Forest  Management  Act.  In  re¬ 
sponse  to  other  commenters,  however, 
the  paragraph  was  modified  to  indicate 
that  the  identification  of  lands  not  suited 
for  timber  production  was  to  be  done  in 
the  land  management  plan. 

Another  commenter  suggested  that 
none  of  the  responsibilities  set  forth  in 
Section  6(g)  and  elsewhere  in  the  Act 
have  been  fulfilled  in  §  223.2.  This  is  true. 
The  proposal  is  designed  to  set  forth 
procedures  for  the  sale  of  timber.  The 
National  Forest  Management  Act  pro¬ 
vides  for  the  development  of  a  planning 
process  which  will  include  the  provisions 
of  Section  6(g)  of  the  Act.  The  Act  allows 
a  2-year  period  for  the  development  of 
this  process.  Implementing  regulations 
for  the  planning  process  will  be  proposed 
as  a  separate  rulemaking  document. 

It  was  pointed  out  that  certain  prohi¬ 
bitions  presently  set  forth  in  Part  221 
were  omitted  from  the  proposed  rules. 
On  January  14,  1977,  the  Secretary 
adopted  Part  261  of  the  Code  of  Federal 
Regulations  which  combined  in  one  place 
various  prohibitions  regarding  occu¬ 
pancy  and  use  of  the  National  Forests. 
Duplication  in  this  proposal  is  not  neces¬ 
sary. 

Section  223J  Contract  conditions.  A 
number  of  commenters  suggested  that 
specific  mention  of  wildlife  or  other  re¬ 
sources  be  included  at  various  places  in 
the  regulations.  For  example,  it  was  sug¬ 
gested  that  the  phrase  “protection  and 
enhancement  of  wildlife”  be  inserted  be¬ 
tween  items  5  and  6  in  |  223.3(a) .  There 
are  opportunities  to  protect  and  enhance 
wildlife  values  under  a  timber  sale  and  it 
is  intended  that  contractual  provision 
will  be  used,  where  appropriate,  to  obtain 
these  objectives.  There  are  also  oppor¬ 
tunities  and  needs  related  to  recreation, 
range,  and  other  resources.  Section  223.3 
(a)  (8)  provides  overall  guidance  for  such 
provisions  relating  to  all  National  Forest 
resources. 


Several  commenters  suggested  that 
there  should  be  direction  to  provide  addi¬ 
tional  time  under  a  timber  sale  contract 
where  there  are  delays  or  interruptions 
caused  by  the  Government  or  other  cir¬ 
cumstances  beyond  the  purchaser’s  con¬ 
trol.  A  “force  majeure”  provision  has 
long  been  a  feature  of  Forest  Service 
timber  sale  contracts.  This  contract  fea¬ 
ture  will  be  retained.  In  order  to  remove 
any  uncertainty  on  this  issue,  specific 
direction  was  added  at  S  223.3  (k) . 

There  were  several  comments  on  the 
length  of  timber  sales.  One  commenter 
asserted  that  10  years  was  too  long  to 
commit  a  public  resource.  Another  com¬ 
menter  questioned  how  an  optimum  sys¬ 
tem  of  timber,  watershed,  grazing  and 
wildlife  can  be  developed  on  National 
Forests  with  7  to  10  years  being  a  con¬ 
tract  period.  Most  timber  sale  contracts 
are  short  term — under  5  years.  This  pat¬ 
tern  is  expected  to  continue.  There  is  a 
need,  however,  to  adopt  sale  lengths  to 
meet  the  requirements  on  individual  sale 
offerings,  and  It  was  not  judged  desirable 
to  further  constrain  the  flexibility  au¬ 
thorized  under  the  Act. 

Many  commenters  stressed  the  need 
tor  flexibility  in  scheduling  sale  opera¬ 
tions  to  accommodate  market  conditions, 
weather,  and  other  unpredictable  cir¬ 
cumstances.  They  urged  that  the  operat¬ 
ing  plan  be  general  in  nature  and  that 
opportunity  for  periodic  change  be  pro¬ 
vided.  Lumber  and  other  wood  product 
markets  are  highly  volatile.  Other  fac¬ 
tors  affecting  sale  operations  are  subject 
to  change.  The  need  for  flexibility  is 
recognized.  It  is  intended  that  the  plan 
of  operations  be  general  in  nature.  It  will 
be  supplemented  by  an  annual  operating 
schedule,  a  longtime  feature  of  the  tim¬ 
ber  sale  contract  Section  223.3(c)  was 
revised  to  better  describe  the  nature  of 
the  plan  of  operations. 

Concern  was  expressed  that  §  223.3(h) 
might  be  interpreted  as  applying  to  tem¬ 
porary  roads  which  were  in  existence 
prior  to  the  contract  and  that  the  pur¬ 
chaser’s  obligations  for  treating  tem¬ 
porary  roads  would  extend  for  10  years 
after  use  of  the  road.  The  section  was 
revised  to  make  it  clear  that  the  obliga¬ 
tion  applied  only  to  roads  constructed 
or  used  by  the  purchaser.  When  a  pur¬ 
chaser  completes  use  of  such  roads,  he 
will  be  required  to  take  the  necessary 
measures  to  provide  for  the  establish¬ 
ment  of  vegetation.  Every  effort  would 
be  made  to  establish  such  vegetation 
during  the  first  growing  season  after 
use,  but  in  some  areas,  such  as  areas  of 
low  rainfall,  reestablishment  may  be  de¬ 
layed  until  favorable  moisture  condi¬ 
tions  can  be  obtained.  Under  such  cir¬ 
cumstances,  where  establishment  of 
vegetation  cannot  be  obtained  during 
the  contract  period,  it  would  be  the  pur¬ 
chaser’s  obligatioif,  prior  to  the  termina¬ 
tion  of  the  sale,  to  leave  the  roadbed  and 
other  disturbed  areas  in  a  condition 
favorable  to  the  establishment  of  vege¬ 
tation  when  moisture  conditions  are 
adequate. 

A  number  of  suggestions  were  re¬ 
ceived  regarding  appropriate  log  scaling 
rules.  Moot  commenters  were  opposed  to 
•witching  from  traditional  board  foot 
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rules  to  cubic  measurement.  Section  223 
(g)  authorizes  the  use  of  a  number  of 
different  methods  of  measuring  trees, 
portions  of  trees,  or  other  forest  prod¬ 
ucts.  Each  of  the  methods  described  is 
widely  used  as  the  basis  for  payment 
under  the  timber  sale  contract  through¬ 
out  the  country.  It  is  not,  therefore, 
deemed  desirable  to  restrict  their  use. 

Questions  were  raised,  about  the  rela¬ 
tionship  between  S  223.3(1)  Vhich  estab¬ 
lishes  standards  for  roads  built  under 
timber  sale  contracts  and  the  limitations 
on  requiring  timber  purchasers  to  bear 
road  costs  in  excess  of  those  necessary 
to  remove  timber  from  the  sale  estab¬ 
lished  by  Pub.  L.  88-657.  Clarifying  lan¬ 
guage  was  added  to  the  provision  to  as¬ 
sure  that  purchasers  were  not  required 
to  bear  the  C06t  of  constructing  such 
higher  standard  roads. 

Section  6(i)  of  the  National  Forest 
Management  Act  requires  that  existing 
plans,  permits  and  contracts  shall  be  re¬ 
vised  as  soon  as  practicable  to  be  con¬ 
sistent  with  land  management  plans  and 
revisions  thereto.  In  order  to  implement 
this  requirement,  two  provisions  were 
proposed — 5  223.3(j)  which  would  au¬ 
thorize  modifications  of  the  contract  to 
make  it  consistent  and  §  223.3 (k)  which 
would  authorize  cancellation  for  the 
convenience  of  the  Government  when  it 
was  not  possible  to  make  the  contract 
consistent  with  the  land  management 
plan. 

Many  comments  were  received  sug¬ 
gesting  that  it  was  inappropriate  to  give 
the  Forest  Service  unilateral  authority 
to  modify  fimber  sale  contracts  to  make 
them  consistent  with  land  management 
plans,  without  recognizing  the  impacts 
such  modifications  might  have  on  oper¬ 
ating  costs.  It  was  anticipated  that  im¬ 
plementing  contract  language  would 
provide  for  appropriate  adjustment  in 
rates  of  payment  Section  223.3(j)  was 
revised  to  make  this  clear. 

Commenters  objected  to  the  broad  au¬ 
thority  for  cancellation  provided  in  the 
proposal  and  to  the  lack  of  provision  for 
compensation  to  the  contract  holder.  It 
was  agreed  that  the  objections  were 
valid  and  S  223.3 (k)  was  revised  to  limit 
the  circumstances  in  which  cancellation 
was  authorized  and  to  require  provision 
for  compensation  to  the  purchaser  for 
certain  specified  costs. 

Section  223.4  Appraisal  and  pricing. 
Several  commenters  objected  to  the  pro¬ 
vision  authorizing  the  use  of  transaction 
evidence  in  appraisals.  The  Forest  Serv¬ 
ice  has  long  used  transaction  evidence 
in  the  appraisal  of  certain  types  of  tim¬ 
ber  sales.  The  inclusion  of  the  language 
in  §  223.4  merely  authorizes  the  long¬ 
standing  practice. 

Suggestions  were  made  for  basic  re¬ 
visions  to  the  Forest  Service  appraisal 
system  Including  proposals  that  the  re¬ 
sidual  value  pricing  system  be  combined 
with  a  system  based  on  estimates  of  av¬ 
erage  investments  and  the  combined 
pricing  system  be  adopted  for  all  sales. 
Implementation  of  this  proposal  would 
represent  a  radical  departure  from  the 
system  used  for  over  70  yean  In  the  sale 
of  National  Forest  timber.  It  does  not 
seem  appropriate  to  Initiate  such  a  radi¬ 


cal  change  in  public  policy  through  this 
rulemaking  action,  rarticularly  since  it 
was  not  an  issue  which  was  brought  to 
the  attention  of  other  people  who  re¬ 
viewed  the  proposed  regulations.  In  any 
event.  It  seems  that  the  Congress  would 
be  the  more  appropriate  forum  to  ad¬ 
dress  the  significant  public  policy  is¬ 
sues  implicit  in  this  suggestion. 

Much  concern  was  expressed  about 
the  proposed  change  in  the  method  of 
setting  minimum  stumpage  rates  to  ac¬ 
commodate  requirements  of  Section 
14(i)  of  the  National  Forest  Manage¬ 
ment  Act.  In  reviewing  the  issue,  it  was 
determined  that  it  is  possible  to  assure 
payment  of  the  full  estimated  cost  of  the 
road  when  a  small  business  asks  the 
Forest  Service  to  build  the  road  without 
changing  the  current  contract  pricing 
system.  This  approach  was  adopted. 

It  was  suggested  that  all  appraisals 
should  include  a  C06t-beneflt  evaluation. 
Costs  to  include,  but  not  be  limited  to: 
(1)  Direct  and  indirect  costs  of  appropri¬ 
ated  public  monies  and  (2)  any  and  all 
costs  charged  to  selling  value  of  the 
products.  Interest  rates  used  were  to  be 
representative  of  current  borrowing  by 
the  Federal  Government  and  time  and 
growth  rates  from  applicable  timber 
management  plans.  Section  6  (/>  of  the 
National  Forest  Management  Act  directs 
the  Secretary  to  formulate  and  imple¬ 
ment  a  cost  accounting  system  and  to 
provide  a  comparison  between  expendi¬ 
tures  and  returns  to  the  Government. 
Work  on  this  system  is  underway  and 
should  be  responsive  to  this  recom¬ 
mendation. 

Section  223.5  Advertisements  and  bids. 
It  was  suggested  that  the  regulations 
should  require  that  on  all  Small  Business 
set-aside  sales,  bids  from  other  than 
small  business  firms  would  be  considered 
if  no  valid  bids  were  received  from  small 
'business  firms.  This  has  been  normal 
procedure  on  set-aside  sales.  However, 
when  sales  are  advertised  for  preferen¬ 
tial  bidding  by  small  business,  it  is  un¬ 
likely  that  other  firms  will  invest  the 
money  needed  to  examine  this  sale  just 
on  the  chance  that  no  small  business 
firm  would  bid.  The  regulations  have 
been  revised,  therefore,  to  provide  that 
if  there  are  no  small  business  bidders, 
the  sale  will  be  readvertised  without  re¬ 
striction  on  the  size  of  bidders. 

Section  223.6  Bidding  methods.  The  re¬ 
quirement  of  Section  14(e)  of  the  Na¬ 
tional  Forest  Management  Act  relating 
to  bidding  methods  has  been  highly  con¬ 
troversial.  Shortly  after  the  Act  became 
law,  comments  were  requested  on  how 
this  provision  should  be  implemented. 
Over  2,000  responses  were  received.  Hie 
House  Subcommittee  on  Forests  held 
oversight  hearings.  Based  on  this  input, 
proposed  regulations  were  developed  and 
published  along  with  other  timber  sale 
regulations  on  February  23,  1977.  Sub¬ 
sequently,  a  large  number  of  written 
comments  were  received  and  opportuni¬ 
ties  were  provided  for  oral  presentations 
at  public  hearings  throughout  the  coun¬ 
try.  Hearings  before  the  Subcommittee 
on  Forests  on  HU  6362  were  directed 
toward  this  issue. 


Comments  on  the  provisions  relating 
to  the  methods  of  bidding  were  over¬ 
whelmingly  in  favor  of  oral  auction 
bidding.  While  the  National  Forest  Man¬ 
agement  Act  authorizes  departures  from 
sealed  bidding  when  provided  by  regu¬ 
lation,  there  is  not  unlimited  authority 
to  return  to  bidding  methods  in  use  prior 
to  passage  of  the  Act  The  regulations 
were  revised  to  increase  the  normal  por¬ 
tion  of  oral  auction  bidding  in  areas 
tributary  to  dependent  communities  and 
to  authorize  increases  to  100  percent 
oral  auction  when  necessary  to  give 
local  firms  an  opportunity  to  meet  out¬ 
side  competition. 

Section  223.7  Awards.  Considerable 
concern  was  expressed  about  the  pro¬ 
posed  delay  in  award  when  a  small  busi¬ 
ness  firm  elects  to  have  the  Forest  Sen  - 
ice  build  the  permanent  roads  on  the 
sale.  The  problems  such  a  delay  causes 
for  timber  purchasers  are  recognized. 
However,  it  is  not  deemed  appropriate 
for  the  Forest  Service  to  enter  into  a 
contract  until  it  has  reasonable  assur¬ 
ance  that  it  can  fulfill  its  obligations 
thereunder. 

Section  223.8  Contract  administration. 
Changes  were  made  in-  the  provisions  re¬ 
lating  to  contract  modification  to  reflect 
the  suggestions  discussed  under  S  223.3. 

Section  223.9  Cancellation  and  debar¬ 
ment.  Changes  were  made  in  the  provi¬ 
sion  relating  to  cancellation  to  prevent 
environmental  damage  to  reflect  sugges¬ 
tions  discussed  under  S  223.3. 

Section  223.10  Timber  export  and  sub¬ 
stitution  restrictions.  Several  comment¬ 
ers  suggested  revisions  of  export  rules, 
including  redefinition  of  what  consti¬ 
tutes  “primary  manufacture."  Because 
the  export  rules  were  developed  follow¬ 
ing  extensive  public  review,  it  was  not 
considered  appropriate  to  revise  this 
section  of  the  regulations  without  full 
public  review  of  proposals. 

Section  223.11  Administration  of  co¬ 
operative  or  Federal  sustained  yield 
units.  Language  was  suggested  to  clarify 
how  the  National  Forest  Management 
Act  of  1976  relates  to  the  Sustained - 
Yield  Forest  Management  Act  of  1944 
and  cooperative  agreements  developed 
thereunder.  Areas  of  possible  conflict  be¬ 
tween  the  two  Acts  are  primarily  pro¬ 
visions  of  the  1976  Act  which  relate  to 
limitation  on  timber  removal  and  land 
management  planning.  Until  regulations 
implementing  these  sections  of  the  Na¬ 
tional  Forest  Management  Act  are  de¬ 
veloped.  it  is  premature  to  determine 
what  conflicts,  if  any,  may  exist. 

There  were  many  suggestions  for  mi¬ 
nor  revisions  of  an  editorial  nature 
throughout  the  regulations.  These  were 
accommodated  where  appropriate.  The 
comments  and  suggestions  which  were 
offered  were  very  helpful  in  developing 
and  refining  the  regulations  which  are 
set  forth  below. 

Accordingly,  Part  221  of  Title  36.  Code 
of  Federal  Regulations  is  recaptioned  as 
Timber  Management  Planning  and 
§S  221.1,  221.2,  and  221.4  through  221.29 
are  deleted. 

A  new  Part  223  is  established  as  fol¬ 
lows: 


FEDERAL  REGISTER,  VOC  42,  NO.  1 04— THURSDAY,  JUNE  2,  1977 


28254 


RULES  AND  REGULATIONS 


Sec. 

223.1  Authorization  for  sale  and  disposal 

of  timber. 

223.2  Where  timber  may  be  cut. 

223.8  Contract  conditions. 

223.4  Appraisal  and  pricing. 

223 A  Advertisement  and  bids. 

223.6  Bidding  methods. 

223.7  Awards. 

223.8  Contract  administration. 

223 A  Cancellation  and  debarment. 

223.10  Timber  export  and  substitution  re¬ 

strictions. 

223.11  Administration  of  cooperative  and 

Federal  sustained  yield  units. 

Authority:  Sec.  14.  Pub.  L.  84-688,  90 
Stat.  2958,  16  U.S.C.  472a,  unless  otherwise 
noted. 

§  223.1  Authorization  for  sale  and  dis¬ 
posal  of  timber. 

(a)  Trees,  portions  of  trees,  and  other 
forest  products  on  National  Forest  Sys¬ 
tem  lands  may  be  sold  for  the  purpose  of 
achieving  the  policies  set  forth  in  the 
Multiple-Use  Sustained-Yield  Act  of 
1960,  as  amended  (74  Stat.  215;  16  U.S.C. 
528-531) ,  and  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act  of 
1974,  as  amended  (88  Stat.  476;  as 
amended,  16  UJ5.C.  1600-1614),  and  the 
Program  thereunder. 

(b)  Trees,  portions  of  trees,  or  other 
forest  products  in  any  amount  on  Na¬ 
tional  Forest  System  lands  may  be  dis¬ 
posed  of  for  administrative  use,  by  sale 
or  without  charge,  as  may  be  most  ad¬ 
vantageous  to  the  United  States,  subject 
to  the  maximum  cut  fixed  in  accordance 
with  established  policies  for  management 
of  the  National  Forests.  Such  adminis¬ 
trative  use  shall  be  limited  to  the  follow¬ 
ing  conditions  and  purposes : 

(1)  For  construction,  maintenance  or 
repair  of  roads,  bridges,  trails,  telephone 
lines,  fences,  recreation  areas  or  other 
Improvements  of  value  for  the  protection 
or  the  administration  of  Federal  lands. 

(2)  For  fuel  in  Federal  camps,  build¬ 
ings  and  recreation  areas. 

(3)  For  research  and  demonstration 
projects. 

(4)  For  use  in  disaster  relief  work  con¬ 
ducted  by  public  agencies. 

(5)  For  disposal  when  removal  is 
desirable  to  protect  or  enhance  multiple- 
use  values  In  a  particular  area. 

(c)  Seized  material  (trees,  portions  of 
trees  or  other  forest  products  cut  in 
trespass  from  National  Forest  System 
lands)  may  be  sold  to  the  highest  bidder 
under  specific  authorization  from  the 
Regional  Forester.  If  advertisement  Is 
Impractical,  sales  of  material  with  an 
appraised  value  of  less  than  $10,000  will 
be  made  on  Informal  bids. 

(d)  Trees  or  portions  of  trees  may  be 
exchanged  for  land  under  laws  au¬ 
thorizing  the  exchange  of  National 
Forest  timber.  Cutting  of  exchange 
timber  must  comply  with  the  purposes 
cited  In  paragraph  (a)  of  this  section. 

(42  Stat.  466.  16  UJ3.C.  485;  43  Stat.  1215,  16 
UJB.C.  616.) 

(e)  (1)  Free  use  may  be  granted  to  In¬ 
dividuals  for  firewood  for  personal  use, 
except  that  such  use  may  be  limited  to 
bona  fide  settlers,  miners,  residents  and 
prospectors  living  within  or  immediately 


adjacent  to  the  National  Forest  when  the 
available  supply  Is  insufficient  to  meet 
the  total  demand.  Free  use  may  be 
granted  to  such  bona  fide  settlers, 
miners,  residents  and  prospectors  for 
minerals,  for  fencing,  building,  mining, 
prospecting  and  domestic  purposes. 

(Sec.  1,  30  Stat.  35,  ae  amended;  16  UJS.C. 
477,  651.) 

(2)  Free  use  will  be  granted  individuals 
primarily  to  aid  in  the  protection  and 
silvicultural  improvement  of  the  forests. 
Except  in  unusual  cases,  the  material 
will  be  restricted  to  dead,  insect-infested, 
or  diseased  timber,  logging  debris,  and 
thinnings.  Other  material  may  be 
granted  in  unusual  cases  where  its  re¬ 
fusal  would  cause  unwarranted  hardship. 
Where  limited  supply  or  other  conditions 
justify  such  action,  the  free  use  of  green 
material  may  be  refused. 

(3)  Supervisors  may  designate  por¬ 
tions  or  all  of  a  National  Forest  as  tree- 
use  areas  where  such  action  is  compat¬ 
ible  with  land  management  plans  and 
shall  give  public  notice  of  their  action. 
Within  such  free-use  areas,  any  dead 
timber  or  any  green  timber  previously 
marked  or  designated  by  forest  officers 
may  be  cut  and  removed  for  personal  use 
for  domestic  purposes.  Cutting  and  re¬ 
moval  of  timber  in  free-use  areas  shall 
be  in  accordance  with  such  rules  as  may 
be  prescribed  by  the  district  ranger  to 
prevent  fires,  minimize  damage  to  un¬ 
cut  trees  and  other  resources,  and  to 
avoid  confusion  among  users.  Similar 
material  may  be  cut  outside  of  a  free-use 
area  without  permit  in  cases  of  emer¬ 
gency,  but  the  person  taking  such  mate¬ 
rial  shall  promptly  notify  the  district 
ranger.  Small  quantities  of  material 
needed  by  transients  while  in  the  forest 
may  also  be  taken  without  permit;  sub¬ 
ject  to  such  rules  as  may  be  prescribed 
by  the  Forest  Supervisor,  pursuant  to 
§  261.70.  In  all  other  cases  permits  will 
be  required  for  green  material. 

(4)  Forest  officers  whom  the  super¬ 
visor  may  designate  are  authorized  to 
grant  free  use  of  timber  to  individuals  up 
to  $20  in  value  in  any  one  fiscal  year.  Su¬ 
pervisors  may  grant  permits  for  mate¬ 
rial  not  exceeding  $100  in  value.  Re¬ 
gional  Foresters  may  approve  permits 
for  larger  amounts,  and  in  times  of  emer¬ 
gency  may  delegate  authority  to  super¬ 
visors  for  not  over  $500  in  value.  Prior 
review  by  the  Chief  of  the  Forest  Serv¬ 
ice  will  be  given  if  the  amount  involved 
exceeds  $5,000  in  value. 

(5)  Regional  Foresters  may  authorize 
supervisors  to  permit  the  removal  of  spe¬ 
cific  classes  of  material  without  scaling 
or  measurement. 

(6)  Free  use  will  be  granted  to  an 
owner  of  a  mining  claim  located  subse¬ 
quent  to  July  23,  1955,  or  of  a  mining 
claim  which  is  otherwise  subject  to  Sec¬ 
tion  4  of  the  Act  of  July  23,  1955  (69 
Stat.  367),  if  at  any  time  said  claim 
owner  requires  more  timber  for  his  min¬ 
ing  operations,  in  connection  with  that 
claim,  than  Is  available  on  that  claim 
because  of  Forest  Service  timber  disposal 
therefrom  subsequent  to  location  of  that 
claim.  He  win  be  granted,  free  of  charge, 


timber  from  the  nearest  National  For¬ 
est  land  which  is  ready  few  harvesting 
under  the  applicable  management  plan, 
substantially  equivalent  in  kind  and 
quantity  to  that  estimated  by  the  Forest 
Service  to  have  been  cut  under  Forest 
Service  authorization  from  that  claim 
subsequent  to  its  location.  Forest  officers 
may  be  delegated  authority  to  grant 
amounts  of  timber  not  in  excess  of  those 
which  these  officers  are  authorized  to  sell 
in  commercial  sales. 

(Sec.  4,  69  Stat.  368,  16  UJ5.C.  612.) 

(f)  Bona  fide  settlers,  miners,  resi¬ 
dents,  and  prospectors  for  minerals  in 
Alaska  may  take  free  of  charge  green  or 
dried  timber  from  the  National  Forests 
in  Alaska  for  personal  use  but  not  for 
sale.  Permits  will  be  required  for  green 
saw  timber.  Other  material  may  be  taken 
without  permit.  The  amount  of  material 
granted  to  any  one  person  in  1  year  shall 
not  exceed  10,000  board  feet  of  saw  tim¬ 
ber  and  25  cords  of  wood,  or  an  equiva¬ 
lent  volume  in  other  forms.  Persons  ob¬ 
taining  materials  shall,  on  demand,  for¬ 
ward  to  the  supervisor  a  statement  of 
the  quantity  taken  and  the  location  from 
which  it  was  removed. 

(Sec.  1,  30  Stat.  35,  16  U.S.C.  477.) 

(g)  (1)  National  Forest  timber  will 
be  granted  free  of  charge  to  other 
branches  of  the  Federal  Government 
when  authorized  by  law.  Permits  may  be 
approved  by  forest  officers  for  amounts 
not  greater  than  they  are  otherwise  au¬ 
thorized  to  sell. 

(2)  Permits  for  timber  issued  here¬ 
under  shall  be  in  accordance  with  the 
conditions  prescribed  in  8  223.3(a).  The 
permittee  may  be  required  to  report  to 
the  supervisor  the  amount  of  timber,  by 
species,  actually  cut  or  may  be  required 
to  furnish  scalers  for  work  under  the  di¬ 
rection  of  the  forest  officers  in  charge 
or,  if  authorized,  to  provide  funds  for 
the  employment  by  the  Forest  Service  of 
scalers  to  scale  or  measure  the  timber 
cut.  The  permittee  may  be  required  to 
dispose  of  the  slash  as  cutting  proceeds, 
or  to  employee  people  to  work  under  the 
direction  of  a  forest  officer  in  disposing 
of  the  slash,  or,  if  authorized,  to  provide 
funds  for  the  employment  of  people  for 
slash  disposal  under  the  direction  of  a 
forest  officer. 

(38  Stat.  1100,  as  amended;  16  U.S.C.  492.) 

(h)  Perniission  may  be  granted  to  cut, 
damage,  or  destroy  trees,  portions  of 
trees,  or  other  forest  products  on  Na¬ 
tional  Forest  System  lands  without  ad¬ 
vertisement  when  necessary  for  the  occu¬ 
pancy  of  a  right-of-way  or  other  author¬ 
ized  use  of  National  Forest  System  land. 
Payment  for  timber  of  merchantable  size 
and  quality  will  be  required  at  its  ap¬ 
praised  value,  but  at  not  less  than  appli¬ 
cable  minimum  prices  established  by  Re¬ 
gional  Foresters,  and  payment  will  be 
required  for  young  growth  timber  be¬ 
low  merchantable  size  at  its  damage 
appraisal  value.  Payment  will  not  be 
required: 

(if  For  timber  necessarily  killed  or 
cut  in  connection  with  land  uses  which 
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are  of  substantial  benefit  to  the  National 
Forests: 

(2)  For  timber  necessarily  killed  or  cut 
and  used  by  the  permittee  which  would 
have  been  granted  free  under  other  ap¬ 
plicable  regulations ;  or 

(3)  For  timber  which  will  be  cut  by 
the  permittee  which  the  Forest  Service 
retains  for  sale  in  log  or  other  product 
form. 

(Sec.  1,  30  Stat.  35,  as  amended.  16  U.S.C. 
551.) 

(1)  Forest  officers  authorizing  free  use 
shall  ensure  that  such  use  is  in  compli¬ 
ance  with  applicable  land  management 
plans  and  is  conducted  in  a  manner 
which  protects  National  Forest  System 
resource  values. 

§  223.2  Where  limber  may  be  cut. 

(a)  The  cutting  of  trees,  portions  of 
trees  or  other  forest  products  may  be  au¬ 
thorized  on  any  National  Forest  System 
lands,  except  for: 

(1)  Timber  reserved  by  a  grantor  of 
land,  during  the  life  of  such  reservation. 

(2)  Timber  reserved  from  cutting  un¬ 
der  other  regulations. 

(3)  Timber  on  unpatented  mining 
claims  located  prior  to  July  23,  1955,  un¬ 
less  the  claimant  has  executed  .a  waiver 
pursuant  to  Section  6  of  the  Act  of  July 
23,  1955  (69  Stat.  367) ,  or  unless  pursu¬ 
ant  to  a  proceeding  under  Section  5  of 
that  Act,  the  claimant  has  failed  to  file 
a  verified  statement  or  has  failed  to 
establish  the  validity  and  effectiveness  of 
his  asserted  rights. 

(4)  Timber  on  lands  identified  in  land 
management  plans  as  not  suited  for  tim¬ 
ber  production,  except  that  salvage  sales 
or  sales  necessitated  to  protect  other 
multiple-use  values  may  be  made. 

(b)  The  cutting  of  timber  on  mining 
claims  shall  be  conducted  in  such  man¬ 
ner  as  not  to  endanger  or  materially  in¬ 
terfere  with  prospecting,  mining  or  proc¬ 
essing  operations. 

(c)  Timber  on  an  unpatented  claim 
to  which  the  United  States  does  not  oth¬ 
erwise  have  disposal  rights  may  be  dis¬ 
posed  erf  with  the  written  consent  of  the 
claimant,  or,  in  emergencies  without  the 
consent  of  the  claimant. 

(d)  Timber  on  an  unpatented  claim 
may  be  cut  by  the  claimant  only  for 
the  actual  development  of  the  claim  or 
for  uses  consistent  with  the  purposes 
for  which  the  claim  was  entered.  Any 
severance  or  removal  of  timber,  other 
than  severance  or  removal  to  provide 
clearance,  shall  be  in  accordance  with 
plan  of  operations  required  by  Part 
252  of  this  chapter,  and  with  sound 
principles  of  forest  management. 

(e)  With  prior  approval  by  the  Re¬ 
gional  Forester,  timber  on  lands  under 
option  by  the  United  States  or  on  offered 
lands  included  in  an  approved  land 
exchange  agreement  may  be  sold.  Before 
the  sale  is  made,  a  cooperative  agree¬ 
ment  must  be  made  with  the  owner  of 
the  land  authorizing  the  Forest  Service 
to  conduct  the  sale  and  providing  for 
return  of  stumpage  receipts  to  the  own¬ 
er  If  title  to  the  land  is  not  accepted 
by  the  United  States. 


(f)  With  prior  approval  by  the  Re¬ 
gional  Forester,  catting  of  exchange 
timber  described  In  |  223.1(d)  may  be 
authorized  In  advance  of  the  acceptance 
of  title  to  the  non-Federal  land  offered 
in  exchange. 

§  223.3  Conlmrl  condition*. 

(a)  The  approving  officer  will  insure 
that  each  timber  sale  contract,  permit 
or  other  authorized  form  of  National 
Forest  timber  disposal  is  consistent  with 
applicable  land  and  resource  manage¬ 
ment  plans  and  environmental  quality 
standards  and  includes,  as  appropriate, 
requirements  for: 

( 1 )  Fire  protection  and  suppression ; 

.(2)  Protection  of  residual  timber; 

(3)  Regeneration  of  timber  as  may  be 
made  necessary  by  harvesting  opera¬ 
tions; 

(4)  Minimizing  increases  in  soil 
erosion; 

(5)  Providing  favorable  conditions  of 
water  flow  and  quality; 

(6)  Utilization  of  the  timber  resource 
to  provide  for  the  optimum  practical 
use  of  the  wood  material  as  may  be 
obtained  with  available  technology,  con¬ 
sidering  opportunities  to  promote  more 
efficient  wood  utilization,  regional  condi¬ 
tions  and  species  characteristics; 

(7)  Reduction  of  the  likelihood  of  loss 
to  destructive  agencies;  and 

(8)  Minimizing  adverse  effects  on.  or 
providing  protection  for  and  enhancing 
other  National  Forest  resources,  uses  and 
improvements. 

(b)  Sale  contracts  shall  not  exceed 
10  years  in  duration,  unless  there  is  a 
finding  by  the  Chief,  Forest  Service,  that 
better  utilization  of  the  various  forest 
resources  (consistent  with  the  provisions 
of  the  Multiple-Use  Sustained-Yield  Act 
of  1960)  will  result. 

(c)  Sale  contracts  with  a  term  of  2 
years  or  more  shall  provide  for  the 
filing  of  an  operating  plan  as  soon  as 
practicable  after  execution  of  the  con¬ 
tract.  such  plan  shall  be  a  part  of  the 
contract.  The  plan  of  operation  shall  be 
general  in  nature,  outlining  the  expected 
timing  and  order  of  sale  development, 
including  such  major  operations  as  road 
construction,  felling  and  removal  of  tim¬ 
ber,  distribution  of  timber,  and  con¬ 
tractual  requirements  for  erosion  pre¬ 
vention  and  slash  disposal.  The  plan  of 
operation  and  revisions  thereto  shall  be 
subject  to  concurrence  by  the  Forest 
Service. 

(d)  Sale  contracts  exceeding  7  years 
in  duration,  and  those  of  shorter  dura¬ 
tion  to  the  extent  found  desirable  by 
the  approving  officer,  will  provide  for  the 
redetermination  of  rates  for  stumpage 
and  for  required  deposits  at  intervals  of 
not  more  than  5  years,  exclusive  of  any 
period  allowed  for  the  construction  of 
improvements. 

(e)  Sale  contracts  shall  provide  that 
timber  and  forest  products  be  paid  for 
in  advance  of  cutting,  except  that,  when 
the  contract  or  permit  so  specifies,  pay¬ 
ment  may  be  made  after  the  timber  is 
cut  and  scaled  provided  the  purchaser 
prior  to  cutting  furnishes  a  bond  with 
corporate  surety,  satisfactory  to  the 
Forest  Service  or  in  lieu  thereof  deposits, 


with  a  Federal  depository,  through  the 
Forest  Service,  negotiable  securities  Of 
the  United  States,  having  a  market  value 
not  lower  than  the  value  of  the  timber 
to  be  cut  before  payment  is  made  and 
accompanied  by  power  of  attorney  and 
agreement  authorizing  the  bond  approv¬ 
ing  officer  to  sell  or  collect  such  securi¬ 
ties  if  payment  is  not  made  for  timber 
cut.  Sums  deposited  for  payment  in  ad¬ 
vance  of  cutting  in  excess  of  amounts 
found  to  be  due  the  United  States  shall 
be  refunded  to  original  depositors,  their 
local  representatives,  or  to  successors  in 
interest. 

<  f )  Timber  sale  contracts  may  require 
the  purchaser  to  furnish  a  performance 
bond  for  satisfactory  compliance  with  its 
terms. 

(g)  (1)  Timber  sale  contracts  may 
provide  for  volume  determination  by 
scaling,  measuring,  weighing,  or  count¬ 
ing  the  logs  or  other  products,  or  by 
measuring  the  trees  before  cutting.  If 
the  contract  or  permit  provides  for  the 
determination  of  volume  by  tree  meas¬ 
urement  and  the  timber  has  been  paid 
for,  the  marking  or  otherwise  designat¬ 
ing  of  the  tree  authorizes  cutting  and 
removal.  Otherwise  no  timber  cut  under 
any  contract  shall  be  removed  from  the 
place  designated  until  it  has  been  scaled, 
measured,  or  counted  as  provided  in  the 
timber  sale  contract,  unless  such  removal 
is  specifically  authorized  in  the  con¬ 
tract. 

<2i  National  Forest  timber  sold  on 
board  foot  scale  shall  be  scaled  by  the 
Scribner  Decimal  C  Log  Rule,  or  if  the 
advertisement  and  contract  or  permit  so 
state,  by  the  International  *4 -inch  log 
rule  or  by  the  International  V4-inch 
Decimal  log  rule.  National  Forest  timber 
may  also  be  sold  by  the  cubic  volume  rule 
or  by  cords,  each  as  used  by  the  Forest 
Service. 

<h)  Timber  sale  contracts,  permits 
and  other  documents  authorizing  the 
cutting  or  removal  of  timber  or  forest 
products  shall  require  the  purchaser  to 
treat  temporary  roads  constructed  or 
used  thereunder  so  as  to  permit  the  rees¬ 
tablishment  by  artificial  or  natural 
means,  of  vegetative  cover  on  the  road¬ 
way  and  areas  where  the  vegetative 
cover  was  disturbed  6y  the  construction 
or  use  of  the  road,  as  necessary  to  mini¬ 
mize  erosion  from  the  disturbed  area. 
Such  treatment  shall  be  designed  to  re¬ 
establish  vegetative  cover  as  soon  as 
practicable,  but  at  least  within  10  years 
after  the  termination  of  the  contract. 

(i)  Road  construction  authorized  un¬ 
der  timber  sale  contracts,  permits  and 
other  documents  authorizing  the  cutting 
or  removal  of  timber  or  forest  products 
shall  be  designed  to  standards  appropri¬ 
ate  for  the  Intended  uses,  considering 
safety,  cost  of  transportation,  and  im¬ 
pacts  on  land  and  resources.  If  the  sale 
contract  provides  for  road  design  stand¬ 
ards  in  excess  of  those  needed  for  the 
harvest  and  removal  of  timber  from  that 
sale,  including  measures  to  protect  ad¬ 
jacent  resource  values,  provision  shall  be 
made  in  the  contract  for  compensating 
the  purchaser  for  the  additional  costs, 
unless  the  purchaser  electa  Government 
construction  under  section  14  (B  of  the 
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National  Forest  Management  Act  of 
1976. 

(j)  Timber  sale  contracts,  permits 
«r»H  other  such  Instruments,  authoris¬ 
ing  the  harvesting  of  trees  or  other  for¬ 
est  products,  with  terms  of  longer  than 
2  years,  shall  provide  for  revision  of  con¬ 
tract  terms  as  necessary  to  make  them 
consistent  with  guidelines  and  standards 
developed  to  Implement  section  6  of  the 
Forest  and  Rangeland  Renewable  Re¬ 
sources  Planning  Act  of  1974,  as 
amended,  and  with  land  management 
plans  developed  or  revised  thereunder. 
The  contract  shall  provide,  that  rates  of 
payment  for  timber  shall  be  adjusted  as 
necessary  to  reflect  resulting  changes,  if 
any,  in  the  value  of  the  timber,  resulting 
from  the  revision. 

(k)  Timber  sale  contracts,  permits, 
and  other  such  instruments,  authorizing 
the  harvesting  of  trees  or  other  forest 
products,  with  terms  of  longer  than  2 
years,  shall  provide  for  cancellation  in 
order  to  prevent  serious  environmental 
damage  or  when  they  are  significantly 
inconsistent  with  land  management 
plans  adopted  or  revised  In  accordance 

'  with  section  6  of  the  Forest  and  Range- 
land  Renewable  Resources  Planning  Act 
of  1974,  as  amended.  Such  provision 
shall  provide  for  reasonable  compensa¬ 
tion  to  the  purchaser  for  unrecovered 
costs  incurred  under  the  contract  and 
for  the  difference  between  the  current 
contract  value  and  the  average  value  of 
comparable  National  Forest  timber  sold 
during  the  preceding  6-month  period. 

(l)  Each  contract  having  a  provision 
for  construction  of  specified  roads  with 
total  estimated  construction  cost  In  ex¬ 
cess  of  $20,000  will  Include  a  provision  to 
ensure  that  if  the  purchaser  elects  Gov¬ 
ernment  road  construction,  he  pays  for 
the  timber  an  amount  no  less  than  the 
sum  of  estimated  road  construction  cost 
and  base  rate  value,  as  defined  in 
1223.4(b). 

(m)  (1)  For  timber  sales  with  an  ad¬ 
vertised  value  exceeding  $2,000,  the  For¬ 
est  Service  may  permit  transfer  of  un¬ 
used  effective  purchase  credit  earned 
after  December  16,  1975,  from  (me  tim¬ 
ber  sale  account  to  another  timber  sale 
account  to  the  same  purchaser  within 
the  same  National  Forest,  provided  the 
sale  contracts  provide  procedures  for  the 
use  of  purchaser  credit.  Approval  for 
transfer  shall  not  be  granted  for 
amounts  needed  to  satisfy  unfulfilled 
payment  obligations  or  claims  for  dam¬ 
ages  due  the  United  States.  Purchaser 
credit  transferred  under  this  paragraph 
may  be  used  to  meet  current  or  subse¬ 
quent  charges  for  timber  Such  trans¬ 
ferred  purchaser  credit  may  be  used 
only  to  cover  charges  for  timber  in  ex¬ 
cess  of  the  total  of  base  rates,  required 
deposits  and  any  amount  required  for 
cultural  work  in  accordance  with  the 
original  sale  area  betterment  plan,  or 
revisions  thereto  approved  prior  to 
July -l,  1976. 

(2)  To  assure  protection  of  the  United 
States  in  connection  with  the  implemen¬ 
tation  of  this  regulation,  contract  pro¬ 
visions  shall  not  prevent  the  Forest 
Service  from  carrying  out  collections 
rights,  authorized  by  the  Claims  Collec¬ 


tion  Act,  between  contracts  involved  in 
the  transfer  of  purchaser  credit.  Such 
riRirrm  against  the  contract  receiving  the 
transferred  purchaser  credit  shall  be 
limited  to  the  amount  transferred. 

(3)  As  used  in  paragraph  (m)(l)  of 
this  section,  the  term  “Purchaser”  In¬ 
cludes  any  single  individual,  corporation, 
company,  firm,  partnership,  joint  ven¬ 
ture,  or  other  business  entity  or  the  suc¬ 
cessor  in  interest  of  any  of  the  foregoing 
business  entities  having  timber  sale  con¬ 
tracts  on  the  same  National  Forest.  The 
term  “National  Forest”  shall  be  con¬ 
sidered  as  a  unit  of  the  National  Forest 
System,  regardless  of  how  it  was  estab¬ 
lished,  which  maintains  a  separate 
identity  with  respect  to  the  distribution 
of  receipts  earned  thereon  to  the  States 
and  counties.  The  term  “Effective  Pur¬ 
chaser  Credit”  means  unused  purchaser 
credit  which  does  not  exceed  current  con¬ 
tract  value  minus  base  rate  value.  The 
term  “base  rate  value”  is  the  sum  of  the 
products  of  base  rate  and  estimated  re¬ 
maining  unsealed  volumes  by  species  of 
timber  included  in  a  timber  sale  contract. 

(4)  Not  later  than  December  31,  1977, 
an  opportunity  will  be  provided  for  inter¬ 
ested  parties  to  comment  on  the  provi¬ 
sions  of  this  paragraph  and  to  suggest 
changes  which  may  be  desirable. 

(n)  Timber  sale  contracts  may  provide 
for  adjustment  of  the  termination  date 
to  provide  additional  time  to  compen¬ 
sate  for  delays  in  road  construction  and 
timber  removal  due  to  those  causes  be¬ 
yond  the  purchaser’s  control,  which  may 
include  but  are  not  limited  to  acts  of 
God,  acts  of  the  public  enemy,  acts  of  the 
Government,  labor  disputes,  fires,  insur¬ 
rections  or  floods. 

(o)  The  date  of  completion  of  perma¬ 
nent  road  construction  obligations  as  set 
forth  in  the  Notice  of  Sale  shall  be  in¬ 
corporated  into  the  timber  sale  contract. 
This  date  Is  applicable  to  construction 
by  both  the  Forest  Service  and  the  tim¬ 
ber  purchaser.  The  date  Is  not  applicable 
to  roads  not  needed  by  the  purchaser  for 
timber  removal.  The  date  for  completion 
may  be  revised,  if  additional  time  is 
needed,  under  guidelines  provided  by  the 
Chief,  Forest  Service,  including  but  not 
limited  to  (1)  default  of  contractors  or. 
(2)  design  changes,  physical  changes,  or 
catastrophic  damages  which  necessitate 
modification  of  specified  road  construc¬ 
tion  work.  If  Forest  Service  failure  to 
perform  results  In  delay  in  road  comple¬ 
tion,  the  termination  date  shall  be  ad¬ 
justed  in  accordance  with  the  contract 
term  adjustment  provisions  of  the  timber 
sale  contract.  If  there  is  substantial  de¬ 
lay  in  performance  by  the  Forest  Service, 
the  contract  shall  provide  that  rates  of 
payment  may  be  redetermined,  at  the 
request  of  the  purchaser,  in  accordance 
with  guidelines  established  by  the  Chief, 
Forest  Service.  If  the  purchaser  retains 
responsibility  for  road  construction,  the 
date  of  completion  for  permanent  roads 
may  be  modified  to  conform  to  the  ap¬ 
proved  plan  of  operation. 

S  223.4  Appraisal  and  pricing. 

(a)  The  objective  of  National  Forest 
timber  appraisals  is  to  estimate  fair  mar¬ 
ket  value.  The  basic  procedure  will  be 


analytical  appraisal  under  which  stump- 
age  value  is  a  residual  value  determined 
by  subtracting  from  the  selling  value  of 
the  products  normally  manufactured 
from  the  timber  the  sum  of  estimated 
operating  costs.  Including  costs  to  the 
purchaser  for  construction  of  roads  or 
other  developments  needed  by  the  pur¬ 
chaser  for  removal  of  the  timber,  and 
margins  for  profit  and  risk.  Costs  and 
product  values  under  the  residual  value 
method  shall  be  those  of  an  operator  of 
average  efficiency  and  related  to  the 
operating  difficulties  and  to  size  and 
quality  of  the  timber.  Other  valid  ap¬ 
praisal  methods,  including  transaction 
evidence  procedures,  or  Independent 
estimates  based  on  average  Investments, 
may  be  used  subject  to  approval  by  the 
Chief,  Forest  Service.  Under  the  ap¬ 
proved  procedures,  pertinent  factors  af¬ 
fecting  market  value  shall  be  considered, 
including  but  not  limited  to,  prices  paid 
and  valuations  established  for  other  pur¬ 
poses  for  comparable  timber.  Considera¬ 
tion  of  such  prices  and  valuation  may 
recognize  and  adjust  for  factors  which 
are  not  normal  market  Influences. 

(b)  The  Chief,  Forest  Service,  shall 
establish  minimum  stumpage  rates,  i.e., 
“base  rates,”  for  species  and  products  on 
individual  National  Forests,  or  groups  of 
National  Forests.  Timber  shall  be  sold 
for  appraised  value  or  minimum  stump- 
age  rates,  whichever  Is  higher.  No 
timber  may  be  sold  or  cut  under  timber 
sale  contracts  for  less  than  minimum 
stumpage  rates  except  to  provide  for  the 
removal  of  insect-infested,  diseased,  dead 
or  distressed  timber  or  In  accordance 
with  contract  provisions  specifically 
providing  for  catastrophically-affected 
timber  and  Incidental  amounts  of  mate¬ 
rial  not  meeting  utilization  standards  of 
the  timber  sale  contract.  For  any  timber 
sale  offering  where  deposits  are  to  be 
required  for  reforestation  under  the  Act 
of  June  9,  1930,  as  amended  (46  Stat. 
527;  16  U.S.C.  576-576b)  which  exceed 
the  value  of  the  established  minimum 
stumpage  rates,  the  minmum  rates  may 
be  increased  by  the  approving  officer  as 
necessary  to  the  amount  of  such  required 
reforestation  deposits  and  a  minimum 
deposit  to  the  Treasury.  Minimum  rates 
In  timber  sale  contracts  will  not  be  set 
higher  than  established  minimum  rates 
for  purposes  other  than  assuring  ade¬ 
quate  funds  for  reforestation. 

(c)  Appraisal  may  also  establish 
stumpage  value  as  if  unconstructed  roads 
or  other  developments  needed  by  the 
purchaser  for  removal  of  the  timber  were 
in  place.  When  timber  Is  appraised  and 
sold  on  such  basis,  “purchaser  credit” 
for  road  construction,  not  to  exceed  the 
estimated  construction  cost  of  such  roads 
or  other  developments  specified  In  the 
timber  sale  contract,  shall,  when  such 
construction  is  accomplished  by  pur¬ 
chaser.  be  deducted  from  stumpage  pay¬ 
ments  made  by  or  due  from  purchaser 
under  the  timber  sale  contract  for  other 
than  minimum  stumpage  rates  and  re¬ 
quired  deposits  for  slash  disposal  and 
road  maintenance.  As  used  in  this  sec¬ 
tion  “estimated  construction  costs” 
means  the  total  cost  of  constructing  all 
permanent  roads  specified  in  the  timber 
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sale  contract,  estimated  as  If  construc¬ 
tion  Is  to  be  accomplished  by  an  Inde¬ 
pendent  contractor  who  Is  not  the  timber 
purchaser.  In  determining  the  purchaser 
credit  amount  applicable  against  timber 
payments,  the  estimated  construction 
cost  may  be  reduced  for  the  effect  of 
differences  In  applicable  wage  rates. 

(d)  Timber  shall  be  advertised  for 
sale  at  Its  appraised  value,  or  its  ap¬ 
praised  value  plus  specified  road  costs. 
In  either  event,  the  advertised  rates  shall 
be  not  less  than  minimum  stum  page 
rates,  except  that  sales  of  insect- Infested, 
diseased,  dead,  or  distressed  timber  may 
be  sold  at  less  than  minimum  rates  when 
harvest  of  such  timber  Is  necessary  to 
protect  or  improve  the  forest  or  prevent 
waste  of  useable  wood  fiber. 

(e)  Timber  may  be  appraised  and  sold 
at  a  lump-sum  value  or  at  a  rate  per 
unit  of  measure  which  rate  may  be  ad¬ 
justed  during  the  period  of  the  contract 
and  as  therein  specified  In  accordance 
with  formulas  or  other  equivalent  spec¬ 
ifications  for  the  following  reasons:  (1) 
Variations  in  lumber  or  other  product 
value  indices  between  the  price  Index 
base  specified  in  the  contract  and  the 
price  index  actually  experienced  during 
the  cutting  of  the  timber;  (2)  variance 
between  advertised  rates  and  rates  re¬ 
determined  by  appraisal  at  dates  speci¬ 
fied  in  the  contract;  (3)  variance  be¬ 
tween  redetermined  rates  and  rates 
appropriate  for  changes  in  costs  or  sell¬ 
ing  values  subsequent  to  the  rate  rede¬ 
termination  which  reduce  conversion 
value  to  less  than  such  redetermined 
rates;  and  (4)  substantial  loss  of  value 
due  to  physical  deterioration  of  green 
timber  or  other  physical  damage  to  the 
sale  area  or  access  to  the  timber. 

(f)  The  value  of  exchange  timber 
(§  223.1(d))  will  be  determined  by  the 
appraisal  methods  in  paragraph  (a)  of 
this  section.  Where  the  residual  value 
method  is  used,  prices  paid  for  com¬ 
parable  timber  will  be  considered  and 
the  residual  value  adjusted  accordingly. 

(g)  The  value  of  timber  required  to  be 
cut  for  the  occupancy  of  a  right-of-way 
or  other  authorized  use  of  National  For¬ 
est  System  land  (5  223.1(h))  for  which 
payment  will  be  made,  will  be  determined 
by  the  appraisal  methods  in  paragraph 

(a)  of  this  section.  Where  the  residual 
value  method  is  used,  prices  paid  for 
comparable  timber  will  be  considered  and 
the  residual  value  adjusted  accordingly. 

§  223.S  Advertisement  and  bid*. 

(a)  Except  as  otherwise  provided  in 
this  part  each  sale  in  which  the  ap¬ 
praised  value  of  the  timbef  or  other  for¬ 
est  products  exceeds  $10,000  will  be  made 
only  after  advertisement  for  a  period  of 
30  days  or,  if  in  the  opinion  of  the  officer 
authorizing  the  sale,  the  quantity,  value 
or  other  conditions  justify,  a  longer  pe¬ 
riod;  and  any  sale  of  smaller  appraised 
value  will  be  advertised  or  informal  bids 
solicited  from  potential  purchasers  rtf,  in 
the  judgment  of  the  officer  authorizing 
the  sale,  such  action  is  deemed  advisable. 

(b)  In  emergency  situations  where 
profnpt  removal  of  timber  included  in  a 
sale  is  essential  to  avoid  deterioration  or 
to  minimize  the  likelihood  of  the  spread 


RULES  AND  REGULATIONS 

• 

of  insects,  the  approving  officer  may  au¬ 
thorize  shortening  the  formal  advertis¬ 
ing  period  to  not  less  than  7  days. 

(c)  When  timber  or  other  forest  prod¬ 
ucts  are  offered  for  preferential  bidding 
in  accordance  with  the  Small  Business 
Act  (15  U.S.C.  631  et  seq.)  as  amended, 
the  advertisement  shall  state  that  the 
offering  is  set  aside  for  competitive  bid¬ 
ding  by  small  business  concerns. 

(d>  The  advertisement  will  include: 

(1)  The  location  and  estimated  quanti¬ 
ties  of  timber  or  other  forest  products 
offered  for  sale. 

(2)  The  minimum  acceptable  stump- 
age  or  other  unit  prices. 

(3)  The  amount  or  rate  of  any  re¬ 
quired  additional  payments. 

(4)  The  place  where  complete  infor¬ 
mation  on  the  offering  may  be  obtained. 

(5)  The  time  and  place  at  which  (1) 
sealed  bids  will  be  opened  in  public  or 
(11)  sealed  bids  will  be  opened,  in  public, 
followed  by  an  oral  auction. 

(6)  The  amount  of  deposit  which  each 
bidder  must  make,  or  which  must  be 
made  promptly  by  the  successful  bidder 
in  an  oral  auction. 

(7)  The  right  to  reject  any  and  all 

bids.  , 

(8)  Notice  that  a  prospectus  is  avail¬ 
able  to  the  public  and  interested  poten¬ 
tial  bidders. 

(e)  For  each  sale  outside  of  the  State 
of  Alaska,  which  includes  a  provision  for 
purchaser  credit  for  construction  of  per¬ 
manent  roads  with  a  total  estimated 
construction  cost  exceeding  $20,000,  the 
advertisement  will  also  Include: 

(1)  The  road  standards  applicable  to 
construction  of  permanent  roads  or  a 
reference  to  the  source  of  such  informa¬ 
tion. 

(2)  The  total  estimated  construction 
co6t  of  the  permanent  roads. 

(3)  The  purchaser  credit  limit. 

(4)  The  date  of  final  completion  for  all 
permanent  roads. 

(5)  A  statement  extending  to  small 
business  concerns  qualified  under  the 
Small  Business  Act,  as  amended,  for  pref¬ 
erential  bidding  on  timber  sales,  and 
the  regulations  issued  thereunder,  the 
option  to  elect,  when  submitting  a  bid, 
to  have  all  permanent  roads  constructed 
by  the  Forest  Service. 

(6)  A  statement  explaining  how  the 
Forest  Service  intends  to  perform  road 
construction,  force  account  or  contract, 
if  the  high  bidder  elects  Forest  Service 
construction. 

(7)  The  maximum  period  for  which 
timber  sale  contract  award  will  be  de¬ 
layed  while  the  Forest  Service  seeks  a 
satisfactory  construction  bid.  The  period 
stated  will  not  exceed  120  days  unless 
the  Regional  Forester  approves  a  longer 
period.  A  longer  period  may  be  approved 
where  necessary  to  assure  access  to  con¬ 
struction  sites  by  potential  construction 
bidders.  Also  a  longer  period  may  be  es¬ 
tablished  for  sales  to  be  advertised  prior 
to  January  1,  1979,  for  which  precon¬ 
struction  engineering  was  to  have  been 
accomplished  by  the  timber  purchaser. 
As  used  in  this  part,  a  satisfactory  bid 
is  an  acceptable  bid  under  Federal  Pro¬ 
curement  Regulations. 
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(f)  For  each  sale  described  in  para¬ 
graph  (e)  of  this  section,  the  bid  form 
must  Include  provision  for  a  small  busi¬ 
ness  concern: 

(1)  To  elect  road  construction  by  the 
Forest  Service  and  where  such  election 
is  made; 

(2)  To  certify  as  to  small  business 
status,  and 

(3)  To  indicate  knowledge  (i)  of  the 
road  construction  completion  date,  ill) 
that  the  Forest  Service  expects  to  con¬ 
tract  for  road  construction  with  a  third 
party,  (ill)  that  the  timber  sale  contract 
will  not  be  awarded  unless  a  satisfactory 
road  construction  bid  is  received  or,  if 
the  Forest  Service  fails  to  receive  such 
a  bid  within  a  maximum  period  stated 
in  the  advertisement,  the  bidder  agrees 
to  perform  road  construction,  (lv)  that 
the  Forest  Service  may  extend  the  max¬ 
imum  award  delay  time  by  the  amount 
of  time  needed  to  confirm  the  bidder's 
size  status  or  by  any  time  in  excess  of 
40  days  from  timber  sale  bid  opening 
needed  to  begin  solicitation  of  construc¬ 
tion  bids,  and  (v)  that  if  the  Forest  Serv¬ 
ice  extends  the  maximum  award  delay 
period  because  solicitation  of  the  road 
contract  is  delayed,  the  bidder  may  with¬ 
draw  his  bid  without  penalty. 

(g)  Forest  officers  may  sell,  within 
their  authorization,  without  further  ad¬ 
vertisement,  at  not  less  than  the  ap¬ 
praised  value,  any  timber  previously  ad¬ 
vertised  for  competitive  bids  but  not  sold 
because  of  lack  of  acceptable  bids  and 
any  timber  on  uncut  areas  included  in 
a  contract  which  has  been  terminated  by 
abandonment,  cancellation,  contract  pe¬ 
riod  expiration,  or  otherwise  if  such  tim¬ 
ber  would  have  been  cut  under  the  con¬ 
tract.  This  authority  shall  not  be  utilized 
if  there  is  evidence  of  competitive  in¬ 
terest  in  the  timber. 

(h) (1)  Except  as  otherwise  provided 
in  this  section,  no  bid  will  be  considered 
in  the  resale  of  timber  remaining  from 
any  uncompleted  timber  sale  contract 
from  any  person,  or  from  an  affiliate  of 
such  person,  who  failed  to  complete  the 
original  contract  (i)  because  of  termina¬ 
tion  for  purchaser’s  branch  or  (11) 
through  failure  to  cut  designated  timber 
on  portions  of  the  sale  area  by  the  ter¬ 
mination  date,  unless  acceptance  of  such 
bid  is  determined  to  be  in  the  public 
interest. 

(2)  The  no  bid  restriction  in  the  pre¬ 
ceding  paragraph:  (i)  shall  only  apply 
when  50  percent  or  more  of  the  timber 
included  in  the  resale  is  timber  remain¬ 
ing  from  the  uncompleted  contract  and 
the  resale  is  advertised  within  3  years 
of  the  date  the  uncompleted  contract 
terminated;  (ii)  when  imposed  because 
of  failure  to  cut  designated  timber  on 
portions  of  the  sale  area  by  the  termina¬ 
tion  date,  shall  not  apply  to  resales  of 
timber  for  which  the  original  contract 
was  awarded  prior  to  April  30,  1972,  un¬ 
less  the  contract  is  extended  thereafter; 
and  (ill)  shall  not  apply  to  (A)  resales 
of  timber  within  a  sustained  yield  unit 
unless  competition  may  be  invited  under 
the  policy  statement  for  the  unit,  (B) 
resales  of  timber  on  contract  which 
would  ordinarily  have  been  awarded 
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prior  to  April  30.  1972,  if  award  was  de¬ 
layed  through  no  fault  of  the  purchaser, 
and  (C)  resales  of  timber  on  contracts 
not  extended  because  of  environmental 
considerations. 

(3)  Where  a  third-party  agreement 
has  been  approved  in  accordance  with 
{223.8(e);  the  original  purchaser  shall 
not  be  affected  by  this  section  unless 
such  purchaser  is  an  affiliate  of  the  third 
party. 

(4)  As  used  in  this  section,  “person” 
Includes  any  Individual,  corporation, 
company,  association,  firm,  partnership, 
society.  Joint  stock  company,  or  other 
business  entity  or  the  successor  in  in¬ 
terest  of  any  of  the  foregoing  business 
entities.  A  person  is  an  “affiliate”  when 
either  directly  or  indirectly  (i)  a  person 
controls  or  has  the  power  to  control  the 
other,  or  (ii)  a  third  person  or  persons 
control  or  has  the  power  to  control  both. 

§  223.6  Bidding  methods. 

(a)  Definitions:  (1)  “Adjacent  de¬ 
pendent  community”  means  an  area 
with  common  social  and  economic  in¬ 
terests  bounded  by  established  daily 
marketing  and  workforce  connecting 
patterns,  and  encompassing  one  or  more 
primary  wood  product  manufacturing 
facilities  located  within  or  adjacent  to 
a  specific  area  of  National  Forest  timber 
upon  which  it  is  dependent  for  its  timber 
supply  and  where  10  percent  or  more  of 
the  community  workforce  is  employed  in 
the  primary  manufacture  of  wood  prod¬ 
ucts,  including  logging  and  log  trans¬ 
portation,  and  National  Forest  timber 
accounted  for  at  least  30  percent  of  the 
timber  used  in  the  primary  wood  product 
manufacturing  facilities  in  the  last  5 
calendar  years. 

(2)  "Tributary  area”  means  a  specific 
timbershed  identified  by  transportation 
facilities,  major  topographic  features  or 
administrative  boundaries  which  is  the 
source  of  National  Forest  timber  for  pri¬ 
mary  wood  product  manufacturing  fa¬ 
cilities  in  adjacent  dependent  commu¬ 
nities.  An  entire  National  Forest  may  be 
considered  to  be  a  single  tributary  area, 
or  such  forest  may  be  subdivided  into 
two  or  more  tributary  areas;  provided, 
that  any  such  subdivision  has  been  con¬ 
sidered  by  the  public  under  procedures 
provided  by  the  forest  supervisor  before 
it  is  established. 

(b)  Sealed  bidding  will  be  used  for 
competitive  sale  of  National  Forest  tim¬ 
ber,  except  as  provided  in  paragraphs 
<b)  (1)  through  (5)  of  this  section. 

(1)  Oral  auction  bidding  may  be  used 
in  areas  where  pre-existing  agreements 
require  the  sale  of  National  Forest  tim¬ 
ber  by  oral  auction. 

(2)  Oral  auction  may  be  used  where 
there  is  urgent  need  to  salvage  insect- 
infested  or  damaged  timber  in  order  to 
prevent  the  spread  of  Insects  or  product 
deterioration. 

(3)  In  areas  tributary  to  adjacent  de¬ 
pendent  communities,  a  mix  of  bidding 
methods  consisting  of  approximately  75 
percent  oral  auction  and  25  percent 
sealed  bid  sales  by  volume  may  be  used 
for  sales  with  an  appraised  value  of 
$10,000  or  more.  In  addition,  any  Indivi¬ 
dual  sale  comprising  over  20  percent  of 


the  volume  planned  for  sale  in  the  trib¬ 
utary  area  in  a  fiscal  year  may  be  of¬ 
fered  by  oral  auction. 

(4)  A  record  of  National  Forest  timber 
sales  purchased  by  firms  with  primary 
manufacturing  facilities  outside  of  ad¬ 
jacent  dependent  communities  will  be 
maintained  where  a  mix  of  bidding 
methods  is  used.  If  the  volume  of  pur¬ 
chases  by  such  firms  equals*  or  exceeds 
previous  purchase  levels,  the  forest 
supervisor  may  increase  the  proportion  of 
volume  sold  by  oral  auction. 

(5)  The  Chief,  Forest  Service,  may  au¬ 
thorize  the  testing  and  evaluation  of  al¬ 
ternative  bidding  methods. 

(c)  The  Chief,  Forest  Service,  may  au¬ 
thorize  departures  from  the  bidding 
methods  set  in  paragraph  (b)  of  this 
section  when  he  determines  such  depar¬ 
tures  are  necessary  to  protect  the  public 
interest. 

(d)  One  year  after  the  effective  date  of 
this  regulation,  and  periodically  there¬ 
after,  the  Chief,  Forest  Service,  will  re¬ 
view  the  methods  of  bidding  for  National 
Forest  timber  for  compliance  with  the  ob¬ 
jectives  of  Section  14(a)  of  the  National 
Forest  Management  Act  of  1976  and  shall 
report  the  results  of  this  review,  along 
'with  any  recommendations  for  change, 
to  the  Secretary. 

§  223.7  Awards. 

'  (a)  Advertised  timber  will  be  awarded 

to  the  highest  bidder  upon  satisfactory 
showing  by  him  of  ability  to  meet  fi¬ 
nancial  requirements  and  any  other  con¬ 
ditions  of  the  sale  offer  unless: 

( 1 )  Determination  is  made  to  reject  all 
bids. 

(2)  Two  or  more  bidders,  all  of  whom 
meet  the  requirements,  submit  equal  bids 
which  are  the  highest  bids,  in  which  case 
award  may  be  by  the  drawing  of  lots. 
Equal  bids  from  parties  having  direct  or 
indirect  common  control  or  association  in 
logging,  processing  or  marketing  may  be 
consolidated  to  the  extent  deemed  neces¬ 
sary  by  the  awarding  officer  in  order  to 
give  to  any  others  who  have  bid  the  same 
amount  an  equitable  opportunity  In  the 
drawing  of  lots. 

(3)  The  highest  bidder  is  notoriously 
or  habitually  careless  with  fire,  or  has 
failed  to  comply  with  the  requirements  of 
previous  contracts  for  National  Forest 
timber. 

(4)  Monopoly,  Injurious  to  the  public 
welfare,  would  result  from  the  control  of 
large  amounts  of  public  or  of  public  and 
private  timber. 

(5)  The  award  would  result  in  remov¬ 
ing  or  materially  lessening  opportunities 
for  gainful  employment  to  local  labor;  or 
would  be  against  the  interests  of  local 
users  dependent  on  National  Forest  tim¬ 
ber;  or  would  cause  the  abandonment  or 
prevent  the  establishment  of  a  local  in¬ 
dustry  which  should  furnish  a  desirable 
permanent  market  for  National  Forest 
products. 

(6)  Hie  high  bidder  has  elected  Forest 
Service  road  construction  In  response  to 
an  advertisement  extending  such  an  op¬ 
tion,  the  Forest  Service  cannot  perform 
the  construction  and  in  response  to  solic¬ 
itation  has  not  received  a  satisfactory 
bid  for  such  construction  within  the 


period  stated  in  the  advertisement  and 
the  high  timber  sale  bidder  is  unwilling 
to  perform  the  construction. 

(b)  Any  bidder  or  applicant  for  a  sale 
may  be  required  to  furnish  a  statement 
of  his  relation  to  other  bidders  or 
operators,  including,  if  desired  by  the 
supervisor  or  Regional  Forester,  a  certi¬ 
fied  statement  of  stockholders  or  mem¬ 
bers  of  the  firm,  and  the  holders  of 
bonds,  notes  or  other  evidences  of  in¬ 
debtedness,  so  far  as  known,  so  that  the 
statement  will  show  the  extent  of  the  in¬ 
terest  of  each  in  the  bidder  or  applicant. 

(c)  If  the  highest  bid  Is  not  accepted 
and  the  sale  is  still  deemed  desirable, 
all  bids  may  be  rejected  and  the  timber 
readvertised;  or,  if  the  highest  bidder 
cannot  meet  the  requirements  under 
which  the  timber  was  advertised  or  the 
withholding  of  award  to  him  is  based  on 
one  or  more  of  paragraphs  (a)  (3),  (4), 

(5),  and  (6).  of  this  section,  award  at 
the  highest  price  bid  may  be  offered  to 
the  next  highest  qualified  bidder  or  to 
the  other  qualified  bidders  in  order  of 
their  bids  until  the  award  is  accepted  by 
one  or  refused  by  all  of  the  qualified 
bidders. 

(d)  If  timber  is  advertised  as  set  aside 
for  competitive  bidding  by  small  business 
concerns,  award  will  be  made  to  the  high¬ 
est  bidder  who  qualifies  as  a  small  busi¬ 
ness  concern  and  who  has  not  been  de¬ 
termined  by  the  Small  Business  Admin¬ 
istration  to  be  ineligible  for  preferential 
award  of  set-aside  sales.  If  there  are 
no  qualified  small  business  bidders  any 
readvertisement  shall  be  without  restric¬ 
tion  on  the  size  of  bidders. 

(e)  When  necessary  in  the  judgment 
of  the  approving  officer,  any  applicant  or 
bidder  may  be  required  to  submit,  before 
expense  is  incurred  in  acting  on  the  ap¬ 
plication  or  before  award  is  made  in  re¬ 
sponse  to  a  bid,  a  satisfactory  showing  of 
financial  ability  and  bidder  may  be  re¬ 
quired  to  show  that  he  has  or  can  obtain 
equipment  and  supplies  suitable  for  log¬ 
ging  the  timber  and  for  meeting  the  re¬ 
source  protection  provisions  of  the  con¬ 
tract. 

§  223.8  Contract  administration. 

(a)  The  Chief,  Forest  Service,  after 
approval  of  conditions  of  s^Le,  may  au¬ 
thorize  Regional  Foresters  formally  to 
execute  timber  sale  contracts  and  related 
papers  in  salea,  exceeding  the  volume 
which  the  Regional  Forester  has  been 
authorized  to  sell. 

(b)  nils  paragraph  is  to  implement 
the  provisions  of  section  242(a) ,  (b) ,  and 

(c)  of  the  Disaster  Relief  Act  of  1970  (84 
Stat.  1956)  which  relate  to  contracts  for 
the  sale  of  National  Forest  timber  in 
connection  with  areas  damaged  by  major 
disaster  as  designated  by  the  President 
pursuant  to  the  Act. 

(1)  Where  an  existing  contract  for 
the  sale  of  National  Forest  timber  does 
not  provide  relief  from  major  physical 
change  not  due  to  purchaser's  negligence 
prior  to  approval  of  construction  of  any 
section  of  specified  road  or  other  speci¬ 
fied  development  facility  and,  as  &. re¬ 
sult  of  a  major  disaster  in  a  designated 
area  a  major  physical  change  results  in 
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additional  construction  work  by  the  pur¬ 
chaser  in  connection  with  such  a  road 
or  facility,  the  United  States  shall  bear 
such  increased  construction  cost  if,  as 
determined  *by  the  Chief.  Forest  Service, 
the  estimated  cost  is  (i)  more  than  $1,000 
for  sales  tinder  1  million  board  feet,  or 
(ii)  more  than  $1  per  thousand  board 
feet  for  sales  of  1  to  3  million  board  feet, 
or  (iii)  more  than  $3,000  for  sales  over  3 
million  board  feet. 

(2)  Where  the  Chief,  Forest  Service, 
determines  that  damages  are  so  great 
that  restoration,  reconstruction,  or  con¬ 
struction  is  not  practical  under  the  cost¬ 
sharing  arrangement  in  paragraph  (b) 

(1)  of  this  section,  he  may  allow  cancel¬ 
lation  of  the  contract  notwithstanding 
provisions  therein  or  in  §  223.9. 

(3)  The  Chief,  Forest  Service,  is  au¬ 
thorized  to  reduce  to  7  days  the  mini¬ 
mum  time  to  advertise  the  sale  of  Na¬ 
tional  Forest  timber  whenever  he  deter¬ 
mines  that  (i)  the  sale  of  such  timber 
will  assist  in  the  construction  of  any  area 
of  a  State  damaged  by  a  major  disaster. 

(ii)  the  sale  of  such  timber  will  assist  in 
sustaining  the  economy  of  such  area,  or 

(iii)  the  sale  of  such  timber  is  necessary 
to  salvage  the  value  of  timber  damagtd 
in  such  maior  disaster  or  to  protect  un¬ 
damaged  timber. 

(4)  Any  request  for  relief  under  para¬ 
graphs  (b)  (1)  or  (2)  of  this  section  shall 
be  made  in  writing  to  the  Forest  Super¬ 
visor  having  administrative  responsibil¬ 
ity  for  the  land  involved. 

(Sec.  242  (a),  (b),  and  (c),  84  Stat.  1756,  42 
U.S.C.  4461) 

(c)  Timber  sale  contracts  may  be  mod¬ 
ified  only  when  the  modification  will  ap¬ 
ply  to  unexecuted  portions  of  the  con¬ 
tract  and  will  not  be  injurious  to  the 
United  States.  Modifications  may  be 
made  by  the  officer  approving  the  sale, 
by  his  successor,  or  by  his  superior,  ex¬ 
cept  as  provided  in  paragraph  (a)  of  this 
section. 

<d)  Timber  sale  contracts  may  be  mod¬ 
ified  to  prevent  environmental  damage 
or  to  make  them  consistent  with  guide¬ 
lines  and  standards  developed  to  imple¬ 
ment  Section  6  of  the  Forest  and  Range- 
land  Renewable  Resources  Planning  Act 
of  1974,  as  amended,  and  with  land  man¬ 
agement  plans  adopted  thereunder. 
Modifications  shall  be  subject  to  the  pur¬ 
chaser’s  valid  existing  rights.  Rates  of 
payment  for  timber  shall  be  adjusted  to 
reflect  changes,  if  any,  in  the  value  of 
the  timber,  subject  to  existing  contract 
limitations  on  rates. 

(e)  No  agreement  permitting  a  third 
party  to  acquire  the  lights  of  a  pur¬ 
chaser  under  a  timber  sale  contract  may 
be  recognized  and  approved  by  the  For¬ 
est  Service  except  in  writing,  signed  by 
the  officer  apnroving  the  sale,  his  succes¬ 
sor,  or  superior  officer.  Such  approval 
shall  not  relieve  the  purchaser  of  his  re¬ 
sponsibilities  or  liabilities  under  the  tim¬ 
ber  sale  contract  and  may  be  given  only 
if  (1)  the  third  party  is  acceptable  to  the 
Forest  Service  as  a  purchaser  of  timber 
under  the  conditions  and  requirements 
then  in  effect  for  similar  timber  sales  and 
assumes  in  writing  all  of  the  obligations 
to  the  Forest  Service  under  the  terms  of 


the  timber  sale  contract  as  to  the  un¬ 
completed  portion  thereof,  or  (2)  the 
rights  are  acquired  in  trust  as  security 
and  subject  to  such  conditions  as  may 
be  necessary  for  the  protection  of  the 
public  interests. 

(f)  The  term  of  any  contract  or  permit 
shall  not  be  extended  unless  the  approv¬ 
ing  officer  finds:  (1)  That  the  purchaser 
has  diligently  performed  in  accordance 
with  contract  provisions  and  an  ap¬ 
proved  plan  of  operation;  or 

(2)  That  the  substantial  overriding 
public  interest  justifies  the  extension. 

§  223.9  Cancellation  and  debarment. 

(a)  Timber  sale  contracts  and  permits 
may  be  canceled:  (1)  For  serious  or  con¬ 
tinued  violation  of  their  terms. 

(2)  Upon  application,  or  with  the  con¬ 
sent  of  the  purchaser,  when  such  action 
is  of  advantage  to  the  United  States  or 
not  prejudicial  to  its  interests. 

(3)  Upon  application  of  the  purchaser 
if  the  value  of  the  timber  remaining  to 
be  cut  is  diminished  materially  because 
of  catastrophic  damage  caused  by  forces 
beyond  the  control  of  the  purchaser  re¬ 
sulting  in  (1)  physical  change  in  the  sale 
area  or  access  to  it,  or  (ii)  damage  to 
timber  remaining  to  be  cut. 

(4)  For  conviction  of  violation  of 
criminal  statutes  or,  following  final 
agency  or  judicial  determination,  of 
violation  of  civil  standards,  orders, 
permits,  or  other  regulations  for  the 
protection  of  environmental  quality 
issued  by  a  Federal  agency,  State  agency, 
or  political  subdivision  thereof,  in  the 
conduct  of  operations  thereunder,  on 
National  Forest  System  land,  unless 
compliance  with  such  laws  or  regula¬ 
tions  would  preclude  performance  of 
other  contractual  requirements. 

(5)  Upon  determination  by  the  Chief, 
Forest  Service,  that  operations  there¬ 
under  would  result  in  serious  environ¬ 
mental  degradation  or  resource  damage 
and  with  reasonable  compensation  to 
the  purchaser  for  unrecovered  costs  in¬ 
curred  under  the  contract  and  the  dif¬ 
ference  between  the  current  contract 
value  and  the  average  value  of  com¬ 
parable  National  Forest  timber  sold 
during  the  preceding  6-month  period. 

(b)  Cancellation  will  be  by  the  Chief, 
Forest  Service.  Authority  to  cancel  con¬ 
tracts  under  paragraph  (a)(1)  through 
(4)  of  this  section  may  be  delegated  to 
Regional  Foresters  for  sales  within  their 
authorization.  All  contract  cancella¬ 
tions  under  paragraph  (a)  (5)  of  this 
section  shall  be  by  the  Chief,  Forest  serv¬ 
ice,  whose  decision  shall  be  the  final 
agency  decision. 

<c)  Section  1-1.604,  Title  41.  U.S.C.. 
authorizes  debarment  or  suspension  of 
a  firm  or  individual  for  willful  violation 
of  a  contract  provision  or  for  a  record 
of  failure  to  perform,  or  of  unsatisfac¬ 
tory  performance,  in  accordance  with 
the  provisions  of  one  or  more  contracts 
which  the  agency  regard  as  so  serious 
as  to  justify  debarment  or  suspension. 
The  Forest  Service  regards  as  so  serious 
as  to  justify  debarment  or  suspension 


the  willful  violation  or  repeated  failure 
to  perform  or  satisfactorily  perform 
timber  sale  contract  provisions  relating 
to  the  following : 

(1)  Fire  suppression  or  prevention  and 
the  disposal  of  slash. 

(2)  Protection  of  soil,  water  and  resid¬ 
ual  trees  when  such  failure  causes  sig¬ 
nificant  environmental  or  resource  dam¬ 
age. 

(3)  Removal  of  designated  timber 
when  such  failure  causes  substantial 
product  deterioration  or  conditions  fa¬ 
vorable  to  insect  epidemics. 

(4)  Restrictions  on  the  exportation  of 
timber  included  under  the  contract. 

(5)  Access  by  the  Forest  Service  upon 
its  request  to  purchaser’s  books  and  ac¬ 
counts;  and 

(6)  Restrictions  on  the  disposal  of 
timber  on  small  business  set-aside  sales. 

§  223.10  Timber  export  and  substitution 
restrictions. 

(a)  Unless  restricted  as  provided  in 
this  section  or  unless  it  is  determined  by 
the  Secretary  of  Agriculture  that  the 
supply  of  timber  for  local  use  is  endan¬ 
gered.  timber  lawfully  cut  on  any  Na¬ 
tional  Forest  may  be  exported  from  the 
State  where  grown  to  any  other  State 
for  processing.  As  used  in  this  paragraph, 
“supply  of  timber  for  local  use’’  means 
the  supply  of  timber  necessary  for  con¬ 
sumption  by  local  users. 

(44  Stat.  242,  16  U.S.C.  616) 

(b)  Unprocessed  timber  as  defined  in 
paragraph  (c)  of  this  section,  purchased 
after  March  8,  1974,  from  National  For¬ 
est  System  lands  located  west  of  the 
100th  Meridian  in  the  contiguous  48 
States,  may  not  be  exported  from  the 
United  States  nor  used  as  a  substitute 
for  timber  from  private  lands  exported 
by  the  purchaser.  The  above  limitations 
on  export  and  substitution  do  not  apply 
to  species  of  timber  previously  found 
to  be  surplus  to  domestic  needs;  addi¬ 
tional  species,  grades,  or  quantities  of 
timber  found  by  the  Secretary  of  Agri¬ 
culture  after  public  hearing  to  be  surplus 
to  domestic  needs;  or  to  sales  having  an 
appraised  value  of  less  than  $2,000.  As 
used  in  this  section  and  as  further  de¬ 
fined  is  paragraph  (d)  of  this  section, 
“export”  means  either  direct  or  indirect 
export  and  “purchaser”  means  the  pur¬ 
chaser  or  his  affiliates.  “Private  lands” 
means  lands  held  or  owned  by  a  private 
person  (individual,  partnership,  corpora¬ 
tion,  association,  or  other  legal  entity). 
Non  private  lands  include  but  are  not 
limited  to,  lands  held  or  owned  by  the 
United  States,  a  State  or  political  sub¬ 
division  thereof,  or  other  public  agency, 
or  lands  held  in  trust  by  the  United 
States  for  Indians. 

(c)  As  used  in  this  section,  the  term 
“unprocessed  timber”  shall  mean  any 
loss  of  species,  quantities,  or  grades 
which  have  not  been  found  surplus  do¬ 
mestic  to  needs  and  having  a  net  scale 
content  not  less  than  33  y3  percent  of  the 
gross  volume  in  material  meeting  the 
peeler  or  sawmill  requirements  published 
in  the  Julv  1,  1972,  official  Log  Scaling 
and  Grading  Rules  used  bv  West  Coast 
Log  Scaling  and  Grading  Bureaus;  cants 
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to  be  subsequently  remanufactured  ex¬ 
ceeding  8%  inches  in  thickness;  cants 
of  any  thickness  reassembled  into  logs; 
and  split  or  round  bolts,  or  other  round- 
wood  not  processed  to  standards  and 
specifications  suitable  for  end-product 
use.  Unprocessed  timber  shall  not  mean 
pulp  (utility)  grade  logs  and  Douglas-flr 
special  cull  logs  or  timber  processed  into 
the  following: 

(D  Lumber  and  construction  timbers, 
regardless  of  size,  sawn  on  four  sides; 

(2)  Chips,  pulp  and  pulp  products  (ex¬ 
cept  that,  in  Alaska,  chips  from  logging 
and  milling  wastes  only  shall  be  consid¬ 
ered  to  be  processed) ; 

( 3 )  Green  veneer  and  plywood ; 

(4)  Poles  and  piling  cut  or  treated  for 
use  as  such ; 

(5)  Cants  cut  for  remanufacture,  8% 
inches  in  thickness  or  less. 

(d)  As  used  in  this  section,  unproc¬ 
essed  timber,  either  from  National  For¬ 
est  Svstem  lands  or  from  private  lands, 
is  exported  directly  when  exported  by  the 
National  Forest  timber  purchaser,  his 
subsidiary,  subcontractor,  parent  com¬ 
pany,  or  any  other  affiliate.  Business  en¬ 
tities  are  considered  to  be  affiliates  when 
one  controls  or  has  the  power  to  control 
the  other  or  when  both  are  controlled 
directly  or  indirectly  bv  a  third  entity. 
Timber  is  exported  indirectly  when  ex¬ 
port  occurs  as  a  result  of  a  sale  to  an¬ 
other  person  or  as  a  consequence  of  any 
subsequent  transaction. 

(e)  As  used  in  this  section,  substitu¬ 
tion  is  the  purchase  of  timber  from  Na¬ 
tional  Forest  Svstem  lands  to  be  used  as 
replacement  for  timber  exported  from 
private  lands.  Such  replacement  occurs 
when  with  respect  to  historic  levels  (1) 
the  purchaser  continues  to  export  and 
increase  his  purchase  of  National  Forest 
timber,  or  (2)  the  purchase  of  National 
Forest  timber  continues  while  the  pur¬ 
chaser  increases  his  export  of  unproc¬ 
essed  timber  from  private  lands  tribu¬ 
tary  to  the  plant  for  which  National 
Forest  timber  covered  by  a  specific  con¬ 
tract  ic  expected  to  be  delivered.  His¬ 
toric  level  is  defined  as  the  purchase  or 
export  during  1974  or  anv  subsequent 
calendar  vear  of  not  to  exceed  110  per¬ 
cent  of  the  average  annual  volume  pur¬ 
chased  or  exported  in  calendar  years 

1971.  1972.  and  1973. 

(f)  To  be  eligible  to  bid  on  a  sale  of 
timber  from  National  Forest  Svstem 
lands  west  of  the  100th  Meridian  in  the 
48  contiguous  States,  a  bidder  must: 

(1)  Certify  that  purchase  of  the  tim¬ 
ber  will  not  constitute  substitution  as  de¬ 
fined  in  paragraph  (e)  of  this  section; 

(2)  Agree  to  furnish  to  the  Forest 
Service,  prior  to  beginning  operations 
under  the  contract:  the  names  and  ad¬ 
dresses  of  processing  plants  or  other  lo¬ 
cations  to  which  the  timber  is  expected 
to  be  delivered;  the  names  and  adver¬ 
tised  volumes  of  timber  sales  purchased 
by  the  purchaser  for  delivery  to  each 
such  location  in  calendar  years  1971, 

1972,  and  1973;  the  volumes  of  timber 
from  private  lands  tributary  to  each  lo¬ 
cation  listed,  exported  bv  the  purchaser 
in  calendar  years  1971,  1972,  and  1973. 
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(3)  Agree  to  furnish  the  information 
required  by  paragraph  (f)(2)  of  this 
section  to  the  Forest  Service  prior  to 
log  hauling  to  any  location  not  included 
in  the  list  required  by  paragraph  (f)  of 
this  section. 

(4)  Agree  to  make  available  to  the 
Forest  Service,  upon  request,  all  of  his 
records  dealing  with  origin  and  destina¬ 
tion  of  exported  timber.  For  false  certi¬ 
fication  the  Forest  Service  may  cancel 
the  contract,  debar  the  purchaser  from 
bidding  on  Federal  timber,  and  impose 
such  other  penalties  as  may  be  provided 
by  law  or  regulation. 

(g)  Contracts  for  sales  of  unprocessed 
timber  from  National  Forest  System 
lands  as  described  in  paragraph  (b)  of 
this  section,  entered  into  after  March 
8,  1974,  shall,  with  respect  to  the  timber 
covered  by  said  contracts,  prohibit  the 
purchaser  from  exporting  said  timber  or 
selling  it  for  export  and  from  substitut¬ 
ing  said  timber  for  timber  which  the  pur¬ 
chaser  has  exported  or  sold  for  export 
from  private  lands,  except  that  these 
limitations  will  not  apply  to  species  of 
timber  previously  found  surplus  to 
domestic  needs  and  additional  species, 
grades,  or  quantities  of  timber  found  by 
the  Secretary  of  Agriculture,  after  pub¬ 
lic  hearing  to  be  surplus  to  domestic 
needs.  Where  appropriate,  contracts 
shall  include; 

(1)  Restrictions  on  the  export  of  un¬ 
processed  timber  or  the  use  of  said  tim¬ 
ber  in  substitution  of  timber  exported 
from  private  land,  including  a  provision 
that  before  the  purchaser  sells,  ex¬ 
changes,  or  otherwise  disposes  of  the 
included  timber  restricted  from  export, 
the  purchaser  shall  reouire  his  buyer, 
exchanges,  or  other  recipient  to  enter 
into  an  agreement  not  to  export  un¬ 
processed  timber  as  defined  in  this  sec¬ 
tion. 

(2)  Reouirements  for  showing  comDli- 
ance  with  the  timber  export  restrictions 
and  exemptions  and  the  restrictions 
against  the  purchaser  using  said  timber 
in  substitution  for  timber  exported  from 
private  land. 

(3)  The  quantities  and  species  of  un¬ 
processed  timber,  if  any.  which  may  be 
exported. 

(h)  No  additional  species  not  previous¬ 
ly  determined  to  be  surplus,  specified 
quantities  or  grades  of  unprocessed  tim¬ 
ber  may  be  sold  for  export  as  surplus  to 
domestic  needs  unless;  a  public  hearing 
is  authorized  by  the  Secretary  of  Agricul¬ 
ture  and  is  held  to  seek  advice  and  coun¬ 
sel  as  to  the  quantities,  grades,  and 
species  of  unprocessed  timber,  if  any, 
surplus  to  the  needs  of  domestic  users 
and  processors,  and  a  determination  is 
made  by  the  Secretary  of  Agriculture 
that  the  specific  quantities,  grades,  and 
species  of  unprocessed  timber  are  sur¬ 
plus  to  the  needs  of  domestic  users  and 
processors.  The  Secretary  of  Agriculture 
shall  give  notice  in  the  Federal  Register 
of  the  quantities,  grades,  and  species  of 
unprocessed  timber  which  are  deter¬ 
mined  to  be  surplus.  Hearings  will  be 
conducted  in  accordance  with  the  fol¬ 
lowing  procedures: 


( 1 )  Notice  will  be  published  in  a  news¬ 
paper  of  general  circulation  within  the 
area  of  the  specific  quantities,  grades, 
and  species  under  consideration  at  least 
15  days  prior  to  the  hearings,  and  known 
parties  or  organizations  with  special  in¬ 
terest  in  the  quantities,  grades,  and 
species  should  be  notified  directly. 

(2)  The  time,  place,  and  conduct  of 
the  hearing  will  be  coordinated  with 
the  Department  of  the  Interior  and  held 
at  a  convenient,  centralized  location 
within  the  area  of  the  specific  quantities, 
grades,  and  species  under  consideration. 

(3)  The  hearing  record  shall  remain 
ODen  for  at  least  5  calendar  days  follow¬ 
ing  the  hearing  for  receipt  of  additional 
written  statements. 

(i)  Subject  to  the  other  provisions  of 
this  section,  timber  cut  from  the  Na¬ 
tional  Forests  in  the  State  of  Alaska  may 
not  be  exported  from  Alaska  in  the  form 
of  logs,  cord  wood,  bolts,  or  other  similar 
products  necessitating  primary  manu¬ 
facture  elsewhere  without  prior  consent 
of  the  Regional  Forester.  This  require¬ 
ment  is  determined  to  be  necessary  in 
order  to  assure  the  development  and 
continued  existence  of  adequate  wood 
processing  capacity  in  that  State  essen¬ 
tial  to  the  sustained  utilization  of  tim¬ 
ber  from  the  National  Forests  located 
therein  which  is  geographically  isolated 
from  other  processing  capacity.  In  deter¬ 
mining  whether  consent  will  be  given 
to  the  export  of  such  timber,  considera¬ 
tion  will  be  given,  among  other  things, 
to  whether  such  export  will  (1)  permit 
a  more  complete  utilization  of  material 
on  areas  being  logged  primarily  for  prod¬ 
ucts  for  local  manufacture,  (2)  prevent 
loss  or  serious  deterioration  of  logs  un¬ 
salable  locallv  because  of  an  unforeseen 
loss  of  market,  (3)  permit  the  salvage 
of  timber  damaged  by  wind,  insects,  or 
fire,  (4)  bring  into  use  a  minor  species 
of  little  importance  to  local  industrial 
development,  or  (5)  provide  material  re¬ 
quired  to  meet  urgent  and  unusual  needs 
of  the  Nation. 

(Sec.  301,  90  Stat.  1063,  Pub.  L.  94-373) 

§223.11  Administration  of  cooperative 
or  Federal  sustained  yield  units. 

With  respect  to  sustained  yield  units 
established  pursuant  to  the  provisions 
of  the  Act  of  March  29,.  1944  (58  Stat. 
132;  16  U.S.C.  583-5831),  the  Chief. 
Forest  Service,  with  authority  to  dele¬ 
gate  to  other  officers  and  employees  of 
the  Forest  Service: 

(a)  Shall  provide  that  National  Forest 
timber  in  any  sustained  yield  unit  shall 
be  available  in  sufficient  amounts  to 
meet  the  needs  of  bona  fide  farmers, 
settlers,  miners,  residents  and  prospec¬ 
tors  for  minerals  for  personal  and 
domestic  use  as  provided  by  law  and  by 
regulation. 

(b)  May  offer  for  sale  to  cooperators, 
without  competition  but  at  not  less  than 
appraised  value,  timber  on  National  For¬ 
est  lands  within  an  approved  cooperative 
sustained  yield  unit;  or.  if  the  approved 
sustained  yield  unit  consists  entirely  of 
Federally  owned  or  administered  forest 
land  and  if  necessary  for  the  mainte- 


FEDERAl  REGISTER,  VOL.  42,  NO.  1 0*— THURSDAY,  JUNE  2,  1977 


nance  of  a  stable  community  or  com¬ 
munities,  may  offer  National  Forest  tim¬ 
ber  for  sale  to  responsible  operators 
within  such  community  or  communities, 
at  not  less  than  appraised  value  but  with¬ 
out  competition  or  with  competition  re¬ 
stricted  to  responsible  operators  who  will 
manufacture  the  timber  to  at  least  a 
stated  degree  within  the  community  or 
communities  to  be  maintained.  Each 
such  sale  which  involves  more  than  $500 
in  stumpage  value  may  be  made  only 
after  notice  has  been  eiven  in  advance 
by  such  means  as  may  be  deemed  effec¬ 
tive  in  Informing  the  public  of  the  pro¬ 
posed  action,  including  in  any  event, 
publication,  once  weekly  for  four  con¬ 
secutive  weeks  and  with  additional  in¬ 
sertions  if  needed,  in  one  or  more  news¬ 
papers  of  general  circulation  in  the  vi¬ 
cinity  of  the  place  where  the  timber  is 
located,  of  a  notice  of  the  proposed  sale 
stating  at  least  (1)  the  location,  esti¬ 
mated  quantity  and  appraised  value  of 
the  timber  to  be  cut;  <2)  the  name  and 
address  of  the  proposed  purchaser  or 
those  of  the  operators  among  whom  bid¬ 
ding  is  to  be  restricted;  <3)  the  time  and 
place  of  a  public  advisory  hearing  on 
the  proposed  sale,  to  be  held  not  earlier 
than  30  days  after  the  first  publication 
of  said  notice,  if  requested  by  the  State 
or  county  where  the  timber  is  located  or 
by  any  other  person  deemed  to  have  a 
reasonable  interest  in  the  proposed  sale 
or  in  its  terms:  and  (4)  the  title  and 
address  of  the  officer  of  the  Forest  Serv- 
,  ice  to  whom  any  request  for  such  hearing 
should  be  made.  Such  requests  need  be 
considered  only  if  received  at  the  place 
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designated  in  the  notice  not  later  than 
15  days  after  the  first  publication  of  such 
notice.  If  a  public  advisory  hearing  is  to 
be  held,  notice  of  it  shall  be  published  in 
the  same  newspaper  or  newspapers  as  the 
original  notice,  stating  the  place  where 
it  will  be  held  and  the  time,  which  shall 
not  be  earlier  than  10  days  after  the  first 
publication  of  the  said  notice  of  hearing, 
and  shall  appear  once  each  week,  but  not 
for  more  than  four  successive  weeks  in 
any  event,  until  the  date  set  for  the 
hearing.  Any  such  hearing  shall  be  con¬ 
ducted  by  the  Chief  or  by  any  officer 
designated  by  him  as  his  representa¬ 
tive,  except  that  if  the  amount  of  the 
proposed  sale  is  not  in  excess  of  that 
which  the  Regional  Forester  has  been 
authorized  to  sell  without  prior  ap¬ 
proval  of  the  Chief  the  hearing  may 
be  held  by  the  Regional  Forester  con¬ 
cerned  or  by  his  representative  and 
decision  may  be  by  the  Regional  For¬ 
ester.  At  any  such  hearing,  opportu¬ 
nity  shall  be  given  to  those  having  a 
reasonable  interest  to  make  oral  state¬ 
ments  or  to  file  written  statements  dis¬ 
cussing  the  advantages  and  disadvan¬ 
tages  of  the  proposed  sale;  and  the  officer 
holding  the  hearing  may,  in  his  discre¬ 
tion,  permit  the  filing  of  such  statements 
within  a  reasonable  period  after  the 
close  of  the  hearing  to  become  part  of 
the  record  for  consideration  before  a  de¬ 
cision  is  made. 

(c)  Shall  keep  available  for  public  in¬ 
spection,  (1)  during  the  life  of  any  sus¬ 
tained  yield  unit,  the  minutes  or  other 
record  of  the  hearing  held  on  the  estab¬ 
lishment  thereof,  and  the  determina- 
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tion  of  action  taken  following  the  hear¬ 
ing  including  any  modification  of  the 
proposals  as  submitted  at  the  hearing  ; 
and  (2)  during  the  life  of  any  coopera¬ 
tive  agreement  for  coordinated  manage¬ 
ment  the  similar  record  of  the  hearings 
and  actions  determined  upon;  and  <3> 
during  the  life  of  any  sustained  yield  unit 
the  similar  record  of  any  public  hearing 
which  may  be  held  on  a  sale  made  with¬ 
out  competition  or  with  restricted  com¬ 
petition  and  the  action  determined  upon. 
Such  records  of  any  case  may  be  kept 
in  any  office  of  the  Forest  Service  des¬ 
ignated  by  the  Chief  as  being  suitable 
and  convenient  of  access  for  probably 
interested  persons. 

<d>  Shall  make  provision,  in  any  con¬ 
tract  fbr  the  purchase  of  timber  without 
competition  or  with  restricted  competi¬ 
tion,  if  that  contract  is  of  more  than  7 
years’  duration  and  in  his  discretion  in 
any  case  of  shorter  duration,  for  the  re¬ 
determination  of  rates  for  stumpage  and 
for  required  deposits  to  be  paid  by  the 
purchasers,  such  redetermination  to  be 
effective  at  intervals  or  dates  stated  in 
the  contract;  but  the  sum  of  such  re¬ 
determined  rates  for  stumpage  and  sale 
area  betterment  shall  not  be  less  than 
the  base  rates  in  the  published  notice  of 
the  proposed  sale. 

(e)  May  modify  and  revise  existing 
cooperative  agreements  entered  into 
under  said  act  after  taking  appropriate 
action. 

M.  Rupert  Cutler, 
Assistant  Secretary. 

May  27,  1977. 
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